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THE  PRESIDENT'S  LETTER 

To  the  Members  of  the 

Federal  Communications  Bar  Association: 

Since  my  last  report  your  Executive  Committee  has  held  six 
meetings.  The  brief  in  opposition  to  the  Commission’s  new  pro¬ 
cedural  rules  in  broadcast  matters  (Docket  9061),  involving  a 
complicated  cut-off  date  for  the  filing  of  applications,  advertising 
of  all  new  applications,  renewals,  and  amendments,  limitations  on 
the  right  of  amendment,  etc.,  was  completed  and  submitted  to  the 
Commission  and  copies  sent  to  all  members.  Oral  argument  was 
presented  by  your  President,  and  I  am  gratified  to  report  that 
on  July  14,  1949,  the  Commission  vacated  its  proposed  order. 
Previously,  on  June  9,  1949,  the  so-called  AVCO  rule,  requiring 
public  notice  of  all  applications  for  transfer  of  licenses,  so  long 
opposed  by  the  Association,  had  been  repealed ;  and  the  Commission 
on  our  recommendation  now  proposes  to  amend  the  rule  regarding 
program  test  authority  pending  action  on  license  applications  so 
that  such  authority  once  granted  will  continue  until  the  application 
is  disposed  of  rather  than  having  each  grant  of  authority  limited 
to  a  thirty-day  period.  We  deeply  appreciate  the  fine  spirit  of  co¬ 
operation  between  the  Commission  and  its  bar  in  solving  these 
problems  which  is  manifested  by  the  foregoing  actions. 

As  if  the  foregoing  were  not  enough  to  indicate  a  tremendous 
activity  on  the  part  of  your  Executive  Committee  and  your  Com¬ 
mittee  on  Practice  and  Procedure,  you  will  find  printed  herein  the 
brief  of  the  Association,  just  filed,  in  the  proposed  television  alloca¬ 
tion  proceedings,  in  which  we  maintain  with  appropriate  vigor  the 
right  of  applicants  to  a  full  and  fair  hearing. 

In  recognition  of  the  splendid  work  of  your  Practice  and  Pro¬ 
cedure  Committee,  headed  by  Leonard  Marks,  Esquire,  the 
Executive  Committee  at  its  last  meeting  unanimously  adopted  a 
resolution  extending  to  them  the  thanks  and  appreciation  of  the 
Association. 

The  McFarland  Bill,  S.  1973,  making  salutary  improvements 
in  Commission  procedure,  chief  among  which  is  the  provision  for 
independent  examiners’  reports,  has  passed  the  Senate.  At  the 
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direction  of  the  Executive  Committee  I  was  privileged  to  appear 
before  the  Senate  Committee  on  Interstate  and  Foreign  Commerce 
at  the  hearing  held  on  June  16,  1949,  to  present  the  Association’s 
views  in  support  of  the  procedural  changes  proposed,  which  had 
received  the  unanimous  approval  of  your  Executive  Committee, 
after  a  comprehensive  report  from  our  Committee  on  Legislation, 
headed  by  Eliot  C.  Lovett,  Esquire.  As  this  is  the  first  time  in  a 
decade  we  have  made  such  progress  toward  an  improved  Communi¬ 
cations  law,  it  is  hoped  that  every  member  will  take  a  keen  interest 
in  its  enactment  at  this  session  of  Congress.  Senator  McFarland 
has  done  a  fine  j‘ob  in  piloting  this  bill  through  the  Senate  and  now 
it  is  up  to  the  House  to  follow  through. 

Pursuant  to  a  resolution  of  the  Executive  Committee  an  appli¬ 
cation  was  filed  to  have  our  Association  become  an  affiliated 
national  legal  organization  of  the  American  Bar  Association,  which 
application  was  unanimously  approved  by  the  American  Bar 
Association  and  entitles  us  to  elect  a  delegate  to  that  Association’s 
House  of  Delegates. 

Ed  Johnson  and  his  committee  are  working  up  plans  for  our 
usual  gala  outing  at  Horace  Lohnes’  place  for  October  15  —  and 
Kelley  Griffith,  National  Press  Building,  is  giving  prompt  attention 
to  applications  for  membership. 

And  last  but  not  least,  let  the  record  show  that  the  fine  work 
being  done  by  our  Editor,  John  W.  Willis,  in  re-establishing  our 
Journal,  as  a  scholarly  and  authoritative  document  in  our  field  of 
law,  is  receiving  universal  praise  from  our  membership. 


Guilford  Jameson 
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Editor's  Not*.  The  movement  for  an  international  copyright  convention,  to 
be  ratified  by  all  the  major  nations  of  the  world,  dates  back  to  the  last 
century.  It  has,  however,  been  given  new  impetus  by  the  establishment  of 
a  Copyright  Division  in  the  United  Nations  Educational,  Scientific,  and 
Cultural  Organization.  Whether  or  not  such  a  global  convention  will  be 
achieved,  and  whether  the  United  States  will  become  a  party  to  any  such 
convention,  are  matters  of  conjecture.  Because  of  the  current  interest  in 
the  matter,  however,  we  present  in  this  issue  three  articles  on  various 
aspects  of  the  question.  The  Brussels  revision  of  the  Berne  Convention  Is 
treated  by  Mr.  Fisher,  with  particular  reference  to  radio  broadcasting. 
M.  Homburg,  in  his  article,  compares  the  Washington  and  Berne  Con¬ 
ventions  insofar  as  radio  is  concerned  and  touches  on  some  of  the  diffi¬ 
culties  in  the  way  of  international  agreement  on  principles  in  this  field. 
The  survey  of  copyright  law  now  being  undertaken  by  UNESCO  is  outlined 
by  Dr.  Hepp,  again  with  special  reference  to  broadcasting  problems. 
It  is  hoped  in  a  subsequent  issue  to  present  a  discussion  of  the  purely 
domestic  aspects  of  copyright  law  as  it  applies  to  radio  and  television. 


THE  1948  REVISION  OF  THE  BERNE  CONVENTION 

Arthur  Fisher* 

The  Beme  Convention  for  the  Protection  of  Literary  and 
Artistic  Works  as  last  revised  in  Rome  in  1928  was  further  revised 
at  a  conference  held  in  Brussels,  Belgium,  from  June  5  to  26,  1948. 
The  Conference,  originally  planned  for  1938,  had  been  postponed 
due  to  the  war,  and  the  suggestion  that  it  be  combined  with  a  wider 
conference,  representative  both  of  countries  signatory  and  non¬ 
signatory  of  the  Berne  Convention  was  not  adopted.  Of  the  mem¬ 
ber  countries  of  the  Berne  Union,  thirty-four  were  represented  by 
accredited  delegates ;  six,  namely,  Bulgaria,  Germany,  Japan, 
Rumania,  Thailand,  and  Yugoslavia,  were  not  participants  although 
Yugoslavia  and  Bulgaria  had  observers  present,  as  did  eighteen 
other  nations  including  the  United  States. 

All  of  the  thirty-four  participating  countries  with  the  exception 
of  Poland  have  signed  the  revised  Convention  which  will  come  into 
effect  between  ratifying  nations  one  month  after  July  1,  1951, 
unless  earlier  ratified  by  at  least  six  countries.  Non-signatory 
countries  may  also  adhere  to  the  Convention,  but  no  provision  is 
made  for  reservations. 

The  Brussels  text  contains  some  one  hundred  revisions  of  the 
1928  Rome  version  of  the  original  Berne  treaty,  of  which  perhaps 
three-fourths  are  verbal  alterations  or  merely  formal  corrections 
necessitated  by  the  adoption  of  a  new  convention.  Of  perhaps 
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twenty  new  provisions  of  some  possible  substantive  importance  only 
three  or  four  are  of  direct  interest  to  nationals  of  the  United  States. 

The  changes  in  Paragraphs  .3  and  4  of  Article  4  are  of  greatest 
moment  to  book,  periodical,  and  music  publishers  in  this  country. 
Simultaneous  publication  is  now  defined  as  any  publication  in  two 
or  more  countries  within  thirty  days  of  first  publication,  but 
presentation  of  cinematographic  works  and  transmission  by  radio¬ 
diffusion  do  not  constitute  publication.  No  mention  is  made  of 
phonograph  records,  and  whether  the  distribution  of  such  records 
constitutes  publication  remains  uncertain.  However,  the  English 
version  of  the  paragraph  defines  published  works  “as  those  of  which 
copies  have  been  made  available  to  the  public  in  sufficient  quan¬ 
tities”  whatever  may  be  the  means  of  manufacture.  The  French 
text  cannot  be  reconciled  with  this  English  translation  and  under 
the  terms  of  Article  31,  in  the  event  of  conflict  in  the  two  texts, 
the  French  text  prevails. 

In  Article  2  defining  works  protected,  the  Convention  makes 
no  mention  of  radio.  Photographs  and  cinematographic  works,  as 
well  as  works  of  applied  art,  are  now  enumerated  as  literary  and 
artistic  works.  But  not  so  radio  broadcasts  or  phonograph  records 
which  are  dealt  with  as  a  form  of  representation  or  performance  to 
be  authorized  by  the  author  as  a  separate  and  exclusive  right. 
Whether  these  distinctions  have  a  basis  in  principle  or  only  in 
historical  origin  and  the  interplay  of  current  interests  is  worthy 
of  further  inquiry. 

The  Conference  with  little  hesitation  broadened  the  concept 
of  radio-diffusion  to  include  not  only  television  but  to  provide  for 
future  technical  developments  in  communication  “by  any  other 
means  of  wireless  diffusion  of  signs,  sounds,  or  images.”  Extended 
debate  occurred  over  such  issues  as  whether  the  author’s  original 
authorization  extends  to  chain  transmissions  and  rebroadcasts ;  the 
application  and  interpretation  of  existing  licenses  and  contracts  to 
television  and  newer  means  of  communication ;  the  right  of  adher¬ 
ing  nations  to  control  and  regulate  radio-diffusion  by  domestic 
legislation ;  the  many  relationships  between  broadcasting  and 
phonograph  recordings.  The  appropriateness  of  attempting  to 
settle  many  of  these  matters  of  current  practical  negotiation  in  an 
international  treaty  was  itself  one  of  the  issues  emphasized  by  the 
rule  of  unanimity  and  by  the  fact  that  on  more  than  one  occasion 
a  minor  participating  country,  such  as  Monaco,  with  a  single  radio 
station,  played  as  important  a  role  in  the  discussions  as  any  of  the 
great  powers. 

The  important  decisions  of  the  Conference  with  respect  to 
radio  are  embodied  in  Article  11-bis,  the  principal  revisions  of 
which,  marked  in  italics,  read  as  follows : 
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(1)  Authors  of  literary  and  artistic  works  shall  have  the  exclusive 
right  of  authorizing:  1.  the  radio-diffusion  of  their  works  or  the  com¬ 
munication  thereof  to  the  public  by  any  other  meams  of  wvreleae  diffusion 
of  signs,  sounds  or  images;  2.  any  communication  to  the  public,  whether 
over  wires  or  not,  of  the  radio-diffusion  of  the  work,  when  this  com¬ 
munication  is  made  by  a  body  other  than  the  original  one;  3.  the  com¬ 
munication  to  the  public  by  loudspeaker  or  any  other  similar  instrument 
transmitting,  by  signs,  sounds  or  images,  the  radio-diffusion  of  the  work. 

(2)  It  shall  be  a  matter  for  legislation  in  the  Countries  of  the 
Union  to  determine  the  conditions  under  which  the  rights  mentioned  in 
the  preceding  paragraph  may  be  exercised,  but  these  conditions  shall 
apply  only  in  the  Countries  where  they  have  been  prescribed.  They  shall 
not  in  any  circumstances  be  prejudicial  to  the  moral  right  of  the  author 
nor  to  his  right  to  obtain  just  remuneration  which,  in  the  absence  of 
agreement,  shall  be  fixed  by  competent  authority. 

(3)  Except  where  otherwise  provided,  permission  granted  in  ac¬ 
cordance  until  the  first  paragraph  of  this  Article  shall  not  imply  per¬ 
mission  to  record  the  work  radio-diffused  by  means  of  instruments 
recording  sounds  or  images. 

It  shall,  however,  be  a  matter  for  legislation  in  the  Countries  of  the 
Union  to  ^termine  the  regulations  for  ephemeral  recordings  ma<U  by  a 
broadcasting  body  by  means  of  its  oum  facilities  and  used  for^  its  own 
emissions.  The  preservation  of  these  recordings  in  official  archives  may, 
on  the  ground  of  their  exceptional  documentary  character,  be  authorize 
by  legislation. 

While  many  of  the  proposals  with  respect  to  radio  were  carried 
to  the  plenary  sessions,  extended  debate  occurred  in  the  radio  sec¬ 
tion  presided  over  by  Judge  Plinio  Bolla  of  Lausanne,  chairman  of 
the  Swiss  delegation.  Judge  Bella’s  comments  on  the  action  of  the 
Conference  with  respect  to  radio  may  therefore  be  of  sufficient 
interest  to  quote  them  in  translation  as  follows: 

With  Article  11-bis  we  embark  on  the  problems  concerning  radio¬ 
diffusion  which  arise  in  the  law  of  author’s  rights. 

The  Brussels  Conference  felt  not  only  that  the  exclusive  right  con¬ 
ferred  on  authors  by  the  Rome  Conference,  “to  authorize  the  communica¬ 
tion  of  their  works  to  the  public  by  radio-diffusion”  not  only  ought  to 
remain  inviolate,  but  also  that  the  relevant  text  ought  to  be  revised  so  as 
first  to  include,  beyond  all  possibility  of  doubt,  all  communications  to  the 
public  by  any  other  method,  known  or  as  yet  unknown,  of  wireless 
diffusion  of  sounds,  signs,  or  images,  thus  including  television;  and 
secondly  to  indicate  clearly  that  the  mere  act  of  broadcasting,  and  not 
that  of  reception  or  audition,  shall  be  the  determining  factor. 

The  Brussels  text  confers  a  second  exclusive  right  on  the  author: 
that  of '  authorizing  “any  communication  to  the  public,  whether  over 
wires  or  not,  of  the  radio-diffusion  of  the  work,  when  this  communication 
is  made  by  a  body  other  than  the  original  one.”  By  the  radio-diffusion 
of  the  work  is  to  be  understood,  here  as  elsewhere  in  the  Convention,  not 
only  the  radio-diffusion  of  the  work  stricto  sensu,  but  also  the  work 
communicated  to  the  public  by  any  other  means  of  transmitting  signs, 
sounds  or  images.  In  conferring  this  second  exclusive  right  on  authors, 
the  Brussels  Conference  has  sought  to  provide  what  has  seemed  to  it  to 
be  the  most  satisfactory  solution  for  the  problem.  The  Program  even 
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wished  to  consider  diffusion  to  a  new  audience,  whether  by  means  of  a 
new  broadcast  in  the  ether  or  a  new  transmission  by  wire,  as  a  new  act, 
subject  to  a  special  authorization.  This  criterion  seemed  to  the  Con¬ 
ference  at  the  same  time  too  vague  and  too  severe,  since  a  simple  modifi¬ 
cation  of  the  means  of  broadcasting  or  transmitting  (for  example,  the 
installation  of  a  new  relay  station)  ought  not  to  require  a  new  authoriza¬ 
tion.  The  Conference  has  preferred  the  simpler  system  of  a  blanket 
authorization  from  the  author  automatically  covering  all  of  the  installa¬ 
tions  belonging  to  the  broadcasting  body  which  has  obtained  it.  The 
French  delegation  wished  to  except  the  case  where  the  development  of 
these  installations  might  exceed  the  purview  of  the  original  contract, 
but  was  shown  that  the  clausula  rebus  sic  stantibus  is  automatically 
applicable  to  contractual  relations  between  authors  and  broadcast¬ 
ing  bodies,  in  so  far  as  it  is  recog^nized  by  national  legislation  or 
jurisprudence. 

The  third  exclusive  right  conferred  by  the  Brussels  text  as  to 
radio-diffusion  is  that  of  authorizing  “the  communication  to  the  public 
by  loudspeaker  or  any  other  similar  instrument  transmitting,  by  signs, 
sounds  or  images,  the  radio-diffusion  of  the  work.”  Honor  is  given  where 
honor  is  due;  the  Convention  no  longer  ignores  the  unruly  realm  of  the 
loudspeaker. 

The  Monaco  delegation  wished  the  Convention  to  restrict  the  ex¬ 
clusive  right  of  radio-diffusion  lato  sensu  which  authors  are  conceded  to 
possess,  by  introducing  a  system  of  compulsory  license  for  the  benefit  of 
broadcasting  bodies,  for  works  published  during  one  preceding  year;  this 
license  would  have  impaired  neither  the  moral  rights  of  authors  nor 
their  right  to  obtain  a  just  remuneration,  fixed  in  the  absence  of  agree¬ 
ment,  by  competent  autnority.  The  Conference  rejected  this  proposal  as 
too  dangerously  prejudicial  to  authors’  rights  and  interests. 

On  the  other  hand,  however,  it  could  not  bring  itself  to  follow  the 
French  delegation  which  wished  to  delete  from  Article  11-bis,  Paragraph 
2,  the  reservation,  introduced  at  Rome,  granting  to  national  legislation 
the  faculty  of  regulating  the  exercise  of  the  rights  of  radio-diffusion  but 
strictly  limited  in  effect  to  the  country  in  question.  The  danger  which 
this  reservation  implies  for  authors  is  mitigated  by  the  two  guarantees 
with  which  the  Rome  Conference  has  surrounded  it:  the  countries  of  the 
Union  may  in  no  case  impair  the  author’s  moral  rights  nor  the  author’s 
right  to  obtain  just  remuneration  fixed,  in  the  absence  of  agreement,  by 
competent  authority  (Article  11-bis,  Paragraph  2,  Rome  Convention). 
Far  from  abolishing  the  reservation  in  question,  the  Brussels  Conference 
decided  to  extend  it  to  the  right  of  authorizing  a  new  communication  by 
a  body  other  than  the  original  broadcaster,  and  even — at  first  without 
objection — to  the  author’s  right  to  authorize  the  communication  to  the 
public  of  the  radio-diffusion  of  the  work  by  loudspeaker  or  any  similar 
instrument.  Much  stress  was  laid — not  without  success — on  the  im¬ 
portant  role  which  is  played  by  the  loudspeaker  in  countries  which  have 
suffered  the  ravages  of  war. 

Another  question  debated  at  great  length  was  whether  the  reserva¬ 
tion  ought  to  apply  to  television.  It  was  contended  that,  as  a  result  of 
regulating  the  conditions  of  exercise  of  this  right,  the  state  might  favor 
an  official  organ  of  television  to  the  extent  of  killing  the  theater  or  the 
motion  picture  industry  in  that  country.  To  this  it  was  replied  that  in 
such  a  case  the  organ  of  television  would  ultimately  destroy  its  own 
chances  of  survival;  the  members  of  the  Union  wished  above  all  to  attain 
a  certain  freedom  of  action  in  a  new  field  as  yet  little  known  but  daily 
growing  in  importance. 
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The  French  delegation  wished  to  add  a  provision  to  Article  11-bis  to 
the  effect  that  authority  to  exploit  the  work  by  one  of  the  means  speci¬ 
fied  in  Article  1  would  not  imply  authority  to  use  any  of  the  others. 
Certainly  a  wise  rule  of  interpretation,  but  after  all  a  rule  of  interpreta¬ 
tion,  and  therefore  not  within  the  purview  of  the  Convention  of  the 
Union.  The  proposal,  moreover,  did  not  enjoy  the  good  fortune  of  appeal¬ 
ing  to  every  delegation. 

The  Brussels  Conference  nevertheless  embodied  a  rule  of  interpreta¬ 
tion  in  Article  11-bis.  This  concession,  however,  appeared  to  be  in¬ 
dispensable  in  order  to  settle  the  vexata  quaestio  of  recording  prior  to 
a  broadcast.  Does  authority  to  broadcast  imply  that  of  making  these 
recordings?  The  Brussels  Convention  replies  as  follows:  it  does  not,  in 
principle,  but  it  makes  exceptions  on  one  hand,  as  founded  on  equity,  for 
all  stipulations  to  the  contrary  between  the  authors  and  the  broadcasting 
body  and  on  the  other  hand  for  national  legislation,  the  latter  exception, 
however,  appljnng  only  to  “ephemeral”  recordings  made  by  a  broad¬ 
casting  body  with  its  own  facilities  and  for  its  own  emissions.  It  is  thus 
optional  for  national  legislation  to  declare  whether  or  not  authority  to 
broadcast  includes  authority  to  make  electrical  transcriptions  for  use  in 
broadcasting.  It  shall  be  in  addition  a  matter  for  national  legislation  to 
define  “ephemeral”  recordings  and  to  define  their  juridical  status  in 
general  fashion,  also  for  example  their  preservation  in  national  archives 
when  desired  by  virtue  of  the  exceptional  documentary  character  of  the 
record,  roll,  etc.  If  national  legislation  does  not  make  use  of  the  faculty 
granted  to  it,  the  contract  between  the  broadcasting  body  and  the  author 
is  to  decide  whether  authority  to  broadcast  does  or  does  not  include 
authority  to  record,  and  in  the  first  case,  whether  it  applies  to  “ephem¬ 
eral”  recordings  only  or  to  others  as  well.  If  the  interpretation  of  the 
contract  throws  no  light  on  the  intention  of  the  parties  on  these  points, 
it  is  presumed  that  authority  to  broadcast  does  not  include  authority  to 
record,  even  if  the  recording  is  merely  “ephemeral.” 

We  believe  that  this  must  well  be  the  first  appearance  of  this 
adjective  in  a  treaty  of  private  law  between  sovereign  states.  But  no 
agreement  could  be  reached  as  to  the  terms  “delayed  recording,”  “per¬ 
manent  recording,”  or  “temporary  (precaire)  recording.”  Without  en¬ 
thusiasm,  therefore,  but  of  necessity  one  of  those  metaphors  as  a  rule, 
and  not  without  reason,  abhorred  by  legislators  had  to  be  adopted.  The 
ephemerid  (Mayfly)  is  in  reality  an  insect  which  lives  but  a  short  time, 
from  one  to  several  days.  As  an  adjective,  “ephemeral”  has  outgrown  its 
original  Hellenic  etymology;  “ephemeral”  now  means,  in  addition  to  that 
which  endures  but  one  day,  all  which  is  fleeting  in  duration,  and  this 
fleetness  must  of  necessity  be  relative:  the  beautjr  of  a  woman  is  only 
ephemeral,  and  our  life,  alas!  is  but  a  transitory  (ephemere)  sojourn  on 
this  earth.  The  definition  of  this  term  is  left  to  national  legislation;  let  us 
hope  and  pray  that  this  will  be  accomplished  in  that  same  spirit  of 
conciliation  between  the  opposing  but  legitimate  interests  of  authors  and 
of  radio  which  animated  the  compromise  achieved  at  Brussels. 

The  Conference  also  adopted  a  new  Article  10-bis  reading  as 
follows : 


It  shall  be  a  matter  for  legislation  in  Countries  of  the  Union  to 
determine  the  conditions  under  which  recording,  reproduction,  and  public 
communication  of  short  extracts  from  literary  and  artistic  works  may  be 
made  for  the  purpose  of  reporting  current  events  by  means  of  photogra¬ 
phy,  cinematography  or  by  radio-diffusion. 
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Other  Brussels  revisions  of  the  Berne  Convention  of  less  direct 
interest  in  the  field  of  radio  communication  but  of  more  than  minor 
significance  include  the  following: 

By  amendments  to  Article  7  the  term  of  copyright  has,  in 
the  case  of  all  works  other  than  motion  pictures,  photographs, 
applied  art,  and  certain  anonymous  and  pseudonymous  works,  been 
established  by  the  Convention  itself  as  50  years  from  the  death  of 
the  author.  Nothing  in  the  Convention,  however,  shall  preclude 
the  making  of  a  claim  to  the  benefit  of  wider  provisions  afforded 
by  the  domestic  legislation  of  any  country  (Article  19).  The  terms 
shall  begin  on  January  1  of  the  year  following  the  event  which 
gives  rise  to  them  (Paragraph  6  of  Article  7). 

The  doctrine  of  the  moral  rights,  the  inalienability  of  which 
has  been  the  subject  of  much  discussion  in  both  Union  and  non¬ 
union  countries,  was  extended  by  the  addition  of  provisions  to 
Article  6-bis,  and  a  new  Article  14-bis  recognized  for  the  first  time 
the  similarly  inalienable  doctrine  of  the  “droit  de  suite.”  Under 
this  doctrine  a  vendor  who  has  purported  to  make  an  absolute  sale 
of  all  his  rights  nevertheless  is  entitled  to  enjoy  an  interest  in 
subsequent  sales.  Both  the  “droit  morale”  and  the  “droit  de  suite” 
are,  however,  made  subject  to  domestic  legislation  of  the  countries 
of  the  Union. 

By  a  new  Article  27-bis  it  is  provided  that  any  dispute  between 
two  or  more  countries  of  the  Union  as  to  interpretation  or  applica¬ 
tion  of  the  Convention  not  settled  by  negotiation  may  be  brought 
before  the  International  Court  of  Justice. 

Of  the  new  provisions  of  less  substantive  importance,  the 
following  may  be  briefly  mentioned : 

a)  Paragraph  3  of  Article  2  of  the  Rome  Revision  which 
formerly  read,  “The  countries  of  the  Union  are  pledged  to 
secure  protection  in  the  case  of  works  mentioned  above,” 
has  become  Paragraph  4  of  Article  2  of  the  Brussels  Re¬ 
vision  and  changed  to  read :  “The  works  mentioned  in  this 
Article  shall  enjoy  protection  in  all  countries  of  the  Union” 
(Italics  supplied) ; 

b)  Where  the  Union  country  of  first  publication  avails  itself 
of  the  right  of  retaliation  against  a  non-member  state, 
other  member  states  need  not  grant  a  wider  protection 
(Paragraph  2  of  Article  6) ; 

c)  Short  quotations  from  newspaper  and  periodical  articles 
•  are  permitted  if  accompanied  by  an  acknowledgment  of  the 

source  (Paragraphs  1  and  3  of  Article  10) ; 

d)  Authors  are  given  an  exclusive  right  to  authorize  the 
public  recitation  of  their  works  (a  new  Article  11-ter) ; 


Journal  of  the  Federal  Communications  Bar  Association  59 


e)  In  the  case  of  motion  pictures  the  author  is  given  separate 
.  exclusive  rights  to  authorize  the  making,  distribution,  and 
public  presentation  of  such  works  (Paragraph  1  of  Article 
14) ;  which  separate  distribution  rights  had  been,  after 
much  debate,  omitted  in  the  case  of  phonograph  records; 
the  right  to  regulate  the  recording  of  musical  works  by 
national  legislation,  recognized  in  Paragraph  2  of  Article 
13,  was  specifically  not  extended  to  motion  pictures  (Para¬ 
graph  4  of  Article  14) . 

All  proposals  to  change  the  requirements  of  unaniihity  before 
any  provision  of  the  Convention  can  be  modified  and  of  equal  voting 
power  irrespective  of  size,  classification,  or  delinquency  in  payment 
of  dues  were  defeated.  The  Convention  apparently  continued  its 
reco^ition  of  rights  in  oral  works.  The  trend  towards  further 
divisibility  of  rights  was  extended.  The  introductory  statement  of 
purpose  as  being  to  give  effective  and  uniform  protection  to  the 
rights  of  authors  was  modified  to  some  extent  by  Paragraph  4  of 
Article  2  to  the  effect  that  “This  protection  shall  operate  for  the 
benefit  of  the  author  and  his  legal  lepresentatives  and  assignees.” 
The  Convention  contains  no  affirmation  of  the  basic  principle  of 
United  States  constitutional  and  statutory  doctrine  that  copyright 
is  established  to  promote  creation  in  the  public  interest. 


RADIO  BROADCASTING  AND  THE  INTERNATIONAL 
PROTECTION  OF  INTELLECTUAL  RIGHTS 

Robert  Homburg* 

The  international  conference  which  met  at  Brussels  in  June, 
1948,  for  the  purpose  of  revising  the  Berne  Copyright  Convention 
seems  to  have  enjoyed  the  favor  of  the  gods!  There  are  in  fact 
very  few  reunions  which,  like  it  bringing  together  the  champions 
of  opposing  interests,  still  succeed  in  satisfying  eveiyone.  But,  at 
least  insofar  as  the  utilization  of  intellectual  works  by  broadcasting 
organizations  is  concerned,  euphoria  seems  to  have  reigned  every¬ 
where.  While  the  authors  congratulate  themselves  that  the  ancient 
principles  have  been  maintained  and  respected,  the  broadcasters 
rejoice  at  having  obtained  the  means  to  interpret  them  in  con¬ 
formity  with  their  thesis. 

•Advocate  at  the  Court  of  Paris;  secretary  general  and  founder  of  the  Comit6 
International  de  la  Radioelectricit6;  president  of  the  Comite  Juridique  Frangais  de  la 
Radio4lectricit4.  Translation  is  by  the  editor. 


60  Journal  of  the  Federal  Communications  Bar  Association 

Nevertheless  the  discussions  which  have  been  going  on  between 
the  commentators  on  the  Brussels  Convention  show  that  the 
recently  adopted  texts  —  and  particularly  Articles  10-bis,  11-bis  and 
13  —  cannot  constitute  a  definitive  statute,  and  that  they  mark 
only  a  stage  in  the  evolution  of  copyright  in  the  face  of  the  develop¬ 
ment  of  the  technique  of  methods  of  reproduction.  The  adjustment 
of  interests  proceeds  slowly  under  the  pressure  of  circumstances. 
We  have  not  yet  reached  the  point  of  equilibrium  between  the  needs 
of  one  group  and  the  rights  of  the  other. 

At  a  time  when  eminent  jurists  are  studying  projects  of  fusion 
of  the  different  copyright  conventions  and  searching  for  ways  of 
arriving  at  a  universal  and  unique  statute,  it  is  particularly  interest¬ 
ing  to  examine  from  that  angle  the  problem  of  the  international 
protection  of  intellectual  rights  in  their  relation  to  radio  and 
television. 

These  relationships  are  presently  regulated  on  a  world-wide 
basis  by  two  Conventions :  the  Convention  of  Berne  of  1886,  revised 
at  Paris  (1896),  Berlin  (1908),  Rome  (1928),  and  recently  at 
Brussels,  June  26,  1948 — and  the  Convention  of  Washington  of 
June  22,  1946.^ 

These  two  Conventions  both  submit  radiobroadcasting  to  the 
rules  which  they  edict  on  the  right  of  the  author.  They  proclaim 
in  very  similar  terms  the  same  principle,  i.e.,  that  the  author  pos¬ 
sesses  the  exclusive  right  to  authorize  whatever  utilization  may  be 
made  of  his  works  by  radio  or  television.*  Equally,  they  reserve 

‘Reference  has  not  been  made  to  the  Conventions  of  Montevideo  (1889),  Mexico 
City  (1902),  Rio  de  Janeiro  (1906),  Buenos  Aires  (1910),  and  Havana  (1928),  since 
these  are  now  superseded  by  the  Pan-American  Convention  adopted  at  Washington, 
June  22,  1946,  Art.  17  of  which  provides  that  it  replaces  all  the  previous  inter-American 
copyright  conventions.  It  should  be  pointed  out,  however,  that  ratification  of  the  Washing¬ 
ton  Convention  seems  to  be  faced  with  serious  obstacles.  While  its  text  was  able  to  go 
into  force  April  14,  1947,  “the  Day  of  the  Americas,”  since  two  of  the  signatory  countries, 
Ecuador  and  the  Dominican  Republic,  had  ratified  it  on  March  4  and  April  14  respec¬ 
tively,  thus  fulfilling  the  conditions  laid  down  in  Art.  20  for  the  Convention's  coming 
into  effect,  and  while  since  that  date  Mexico,  Honduras,  Bolivia  and  Brazil  have  in  turn 
deposited  instruments  of  ratification,  the  most  important  of  all,  the  United  States,  has  not 
ratified.  And  although  the  report  of  the  American  delegate  to  the  Washington  Conference 
contained  conclusions  favorable  to  ratification  and  the  President  of  the  United  States 
submitted  the  agreement  to  the  Senate  on  July  17,  1947,  it  appears  doubtful  that  ratifi¬ 
cation  can  be  obtained.  Ratification  also  has  met  resistance  in  South  America. 

*Cf.  Art.  2  of  the  Washington  Convention:  “Under  the  present  Convention,  copy¬ 
right  comprises  for  the  author  of  a  literary,  scientific,  or  artistic  work  the  exclusive  right 
to:  use  and  authorize  the  use  of  his  work,  in  whole  or  in  part.  .  .  .” 

Art.  11-bis  of  the  Berne  Convention,  revised  at  Brussels:  “Authors  of  literary  and 
artistic  works  shall  have  the  exclusive  right  of  authorizing:  1.  the  radio-diffusion  of  their 
works  or  the  communication  thereof  to  the  public  .  .  .” 

Art.  13  of  the  same  Convention:  “Au^ors  of  musical  works  shall  have  the  exclusive 
right  of  authorizing:  1.  the  recording  of  such  works  ...  2.  the  public  performance  of 
works  thus  recorded.  .  .  .” 
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the  benefit  of  this  right  solely  to  the  creators  of  literary,  scientific, 
or  artistic  works  of  which  they  give,  in  their  articles  2  and  3 
respectively,  a  list  which  is  not  exclusive.  And  they  are  intended 
to  exclude  from  their  protection  all  those  who,  under  whatever  title, 
are  only  creators  in  the  second  degree,  such  as  performing  artists, 
producers  of  phonograph  records,  and  radio  broadcasters.  They 
have  not  at  all  followed,  at  least  up  to  now,  the  example  given  by 
legislation  in  many  countries  which  recognizes  “derived”  or 
“related”  rights  in  these  categories  of  creators  and  assures  them  a 
protection  similar  to  that  accorded  to  authors  and  composers.  And 
they  demonstrate  in  this  domain  the  same  lack  of  logic  in  refusing 
to  recognize  the  character  of  artistic  creation  in  phonograph  records 
while  they  admit  it  for  photographs,  thus  ignoring  the  fact  that  the 
sole  difference  between  these  two  sorts  of  activity  is  that  the  one 
consists  of  registering  sounds  and  the  other  of  registering  images. 

Nevertheless,  under  the  apparent  community  of  principles 
there  exist  divergencies. 

One  of  the  most  evident  is  that  which  concerns  the  protection 
of  oral  works.  While  the  Berne  Convention  applies  to  this  category 
of  works  just  as  to  written  works,  the  Washington  Convention 
ignores  the  existence  of  public  speakers  and  lecturers.  It  is  true 
that  a  factual  circumstance  has  prevented  even  those  who,  among 
the  Americans,  were  entirely  disposed  to  realize  a  reform  recognized 
as  necessary,  from  proposing  its  adoption  by  the  legislator:  the 
United  States  Constitution,  which  constitutes  the  basis  of  regulation 
of  copyright,  refers  only  to  written  works*  and  it  would  be  necessary 
to  amend  the  Constitution  itself  to  be  able  to  complete  the  special 
legislation  on  this  point.  In  their  modesty,  the  American  speakers 
and  lecturers  have  not  dared  to  demand  that  such  an  honor  be 
accorded  them! 

Less  apparent,  but  without  doubt  more  grave,  is  the  difference 
existing  between  the  two  Conventions  on  the  manner  of  regulating 
the  legal  relationships  between  authors  and  broadcasters.  The 
Washington  Convention  limits  itself  to  stating  general  principles, 
while  the  Berne  Convention,  especially  since  the  Rome  and  Brussels 
revisions,  goes  into  detail. 

It  must  be  recognized  that  the  relationships  which  develop 
between  the  interested  parties  on  the  occasion  of  the  utilization 
of  artistic  and  literary  works  are  numerous  and  complex.  Each 
technical  phase  brings  forth  a  new  and  separate  juridical  situation. 
The  problems  presented  cannot  be  subsumed  under  a  single  heading 

*The  United  States  Constitution  prescribes  by  Art.  1,  §  8(8)  that  “The  Congress 
shall  have  power  ...  to  promote  the  progress  of  science  and  useful  arts  by  securing  for 
limited  times  to  authors  and  inventors  the  exclusive  rights  to  their  respective  writings 
and  discoveries.” 
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and  it  is  necessary  to  consider  at  least  three  separate  situations: 
(1)  the  case  of  radiobroadcasting  properly  so  called,  i.e.,  a  com¬ 
munication  made  to  the  public  by  a  broadcasting  station  of  a  per¬ 
formance  of  a  work,  recorded  or  not ;  (2)  the  case  where  the  work 
has  been  utilized  by  the  broadcaster  before  the  radioelectric  broad¬ 
casting  (public  execution  in  the  studio,  recording  in  contemplation 
of  a  delayed  broadcast) ;  (3)  the  case  where  the  work  is  utilized 
after  the  broadcasting,  i.e.,  where  the  broadcast  is  itself  utilized 
for  a  new  public  execution  (by  loud  speaker,  for  example),  or  a 
recording  (phonograph  record,  film).* 

This  simple  and  short  expose  is  sufficient  to  place  in  relief  the 
fact  that  radiobroadcasting  involves  the  two  rights  which  constitute 
the  fundamental  elements  of  literary  and  artistic  property:  the 
right  of  public  execution  (or  representation)  and  the  right  of  re¬ 
production  (or  edition  —  the  first  coming  into  play  before,  during, 
and  after  the  broadcast,  the  second  applying  to  activities  anterior 
and  posterior  to  the  broadcast  (at  least  where  aural  broadcasting  is 
involved,  while  in  television  certain  methods  consist  of  employing 
photographic  processes  constituting  reproductions  between  the 
broadcasting  and  the  reception) . 

As  far  as  concerns  communication  to  the  public  by  radiobroad¬ 
casting  of  literary  or  artistic  works.  Article  2(e)  of  the  Washington 
Convention  stipulates  expressly  that  “the  author  has  the  right  to 
.  .  .  diffuse  [his  work]  by  means  of  photography,  telephotography, 
television,  radio  broadcasting,  or  by  any  other  method  now  known 
or  hereafter  devised  and  which  may  serve  for  the  reproduction  of 
signs,  sounds,  or  images”  while  the  Berne  Convention,  revised  at 
Brussels,  by  Article  11-bis  accords  to  authors  “the  exclusive  right 
of  authorizing  .  .  .  the  radio-diffusion  of  their  works  or  the  com¬ 
munication  thereof  to  the  public  by  any  other  means  of  wireless 
diffusion  of  signs,  sounds,  or  images.”®  But  while  the  American 
text  contains  no  dispositions  restricting  the  rights  thus  recognized 
in  the  author.  Article  11-bis  of  the  Berne  Convention  concedes  to  the 
legislatures  of  the  various  countries  the  power  to  regulate  the  con¬ 
ditions  under  which  the  author’s  rights  may  be  exercised,  which 

*The  chronological  order  inspired  by  the  technique  has  also  been  adopted  in  an 
elaborate  study,  signed  “M.V.”,  appearing  in  Droit  d’Auteur  (June  to  December,  1948) 
on  radiobroadcasting  and  the  rights  of  authors.  In  a  series  of  monographs  on  the  laws  of 
various  countries  the  author  thus  examines  successively  broadcasting,  delayed  broadcasts, 
and  public  utilizations  of  both. 

‘Note  the  difference  between  the  terms  employed  to  define  the  methods  of  radio¬ 
electric  utilization  of  works:  while  the  Berne  Convention  considers  radiodiffusion  as  a 
genus  comprising  three  species,  radiophony,  television,  and  facsimile,  the  Washington 
Convention  does  not  attribute  to  the  expression  “radiodiffusion”  such  a  general  meaning 
but  places  it  on  the  same  plane  as  telephotography  and  television.  Cf.  on  this  point 
Droit  d’Auteur,  1948,  p.  144,  note  1. 
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means  that  they  can  derogate  from  the  principles  of  the  Convention. 
While  the  Convention  provides  that  these  conditions  are  to  be 
strictly  limited  in  effect  to  the  country  establishing  them  and  that 
they  may  not  in  any  case  impair  the  author’s  moral  right  or  his 
right  to  obtain  an  equitable  remuneration,  fixed  by  the  competent 
authority  in  the  absence  of  agreement,  the  text  explicitly  recognizes 
the  right  of  the  signatory  countries  to  apply  within  their  territory 
a  system  of  compulsory  license.  Thus  it  is  in  the  field  of  radio¬ 
broadcasting  that  we  see  appear  the  first  breach  in  the  principle 
of  the  exclusive  and  absolute  right  of  the  author  over  his  work  as 
it  was  recognized  in  the  original  Convention  of  Berne  prior  to  the 
introduction  of  Article  11-bis  in  1928. 

Where  public  performance  is  concerned  the  two  Conventions 
equally  preserve  the  author’s  rights  whether  the  work  is  performed 
in  one  of  the  studios  of  the  broadcasting  station  or,  after  the  original 
broadcast,  is  made  the  object  of  a  new  execution,  notably  by  loud¬ 
speakers,  in  establishments  which  like  restaurants,  taverns,  etc.,  are 
open  to  the  public.  The  Washington  Convention  states  in  Article  2 
(b)  that  “the  author  has  the  right  to  . . .  represent,  recite,  exhibit,  or 
perform  [the  work]  publicly,”  while  the  Berne  text  for  its  part 
provides  in  Article  11  that  “the  authors  of  dramatic,  dramatico- 
musical,  or  musical  works  shall  enjoy  the  exclusive  right  of  author¬ 
izing  .  .  .  the  public  presentation  and  public  performance  of  their 
works,”  and  in  the  first  paragraph  of  Article  ll-bis  that  they  have 
the  exclusive  right  to  authorize  “the  communication  to  the  public 
by  loudspeaker  or  any  other  similar  instrument  transmitting,  by 
signs,  sounds  or  images,  the  radio-diffusion  of  the  work.”  We  find 
again  here,  at  least  for  the  public  performance  of  radio  broadcasts, 
the  exception  referred  to  in  Article  11-bis  concerning  the  introduc¬ 
tion  in  national  legislation  of  a  system  not  requiring  the  prior  con¬ 
sent  of  the  author  for  the  utilizations  which  can  be  made  of  his 
work,  i.e.,  a  system  of  compulsory  license. 

In  the  matter  of  reproduction,  the  Washington  Convention  pro¬ 
vides  in  Article  2(g)  that  the  author  can  “reproduce  [the  work]  in 
any  form,  whether  wholly  or  in  part.”  The  Berne  Convention  in 
Article  13  more  explicitly  guarantees  the  right,  but  solely  for  the 
authors  of  musical  works,  “of  authorizing  .  .  .  the  recording  of 
such  works  by  instruments  capable  of  reproducing  them  mechani¬ 
cally.”  While  the  first  paragraph  of  Article  13  proclaims  this  to 
be  an  exclusive  right.  Paragraph  2  of  the  same  article  states  that : 

Reservations  and  conditions  relating  to  the  application  of  the  rights 
mentioned  in  the  preceding  paragraph  may  be  determined  by  legislation 
in  each  country  oi  the  Union,  in  so  far  as  it  may  be  concerned ;  but  all 
such  reservations  and  conditions  shall  apply  only  in  the  countries  which 
have  prescribed  them  and  shall  not,  in  any  circumstances,  be  prejudicial 
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to  the  author’s  right  to  obtain  just  remuneration  which,  in  the  absence  of 

agreement,  shall  be  fixed  by  competent  authority. 

By  the  two  breaches  thus  opened  in  the  principle  of  the  absolute 
right  of  the  author,  the  compulsory  license  then  can  infiltrate  into 
the  legislation  of  the  various  countries. 

One  cannot  be  surprised  that  it  was  in  connection  with  radio¬ 
broadcasting  that  the  drafters  of  the  Acts  of  Rome  and  Brussels 
should  have  accepted  a  modification  of  the  conditions  of  exercise  of 
a  right  which  is  called  a  right  of  literary  and  artistic  property  in 
order  better  to  indicate  its  private  character.  For  of  all  modem 
inventions  radiobroadcasting,  under  its  different  forms,  is  that 
which  has  had  the  greatest  effects  on  the  conditions  of  social  life 
and  consequently  on  the  law  which  is  the  expression  of  it.  The 
prodigious  development  of  this  application  of  radioelectricity  has 
confronted  the  particular,  personal  rights  of  authors,  rights  for 
which  they  have  succeeded  in  obtaining  efficacious  international 
protection  through  Conventions,  with  the  needs,  soon  transformed 
into  exigencies,  of  the  broadcasting  services.  These  latter  have 
invoked  the  public  interest  to  justify  their  demands  and  their  voice 
has  become  the  more  powerful  as  it  has  identified  itself  more  and 
more  and  in  a  growing  number  of  states  with  the  voice  of  the  state 
itself,  become  the  beneficiary  of  the  monopoly  of  broadcasting. 
Under  these  circumstances  the  national  legislators,  called  upon 
successively  to  revise  the  old  statutes  relative  to  copyright,  have 
generally  shown  a  propensity  to  limit  the  rights  of  authors  to  the 
profit  of  the  broadcasting  organizartions  and  an  analysis  of  these 
laws  will  permit  a  better  understanding  of  the  acts  of  Brussels. 

The  laws  on  copyright  can  be  divided  into  two  main  groups; 
those  which  remain  faithful  to  the  principle  of  the  exclusive  and 
absolute  right  of  the  author  over  his  work  and  those  which  in  a 
fashion  more  or  less  overt  and  more  or  less  extensive  permit  the 
utilization  of  such  a  work  without  the  prior  express  authorization 
of  its  creator. 

In  the  first  group,  the  rules  are  practically  the  same  whether 
they  concern  radiobroadcasting  itself,  rebroadcasts  of  public  per¬ 
formance,  or  recording  of  broadcasts.  In  all  these  cases  the  law 
requires  the  prior  authorization  of  the  author  and  does  not  con¬ 
template  any  exception  to  the  rule. 

In  the  second  group,  the  regulations  are  much  more  varied. 
Between  the  laws  which  recognize  no  right  in  the  author  to  oppose 
the  utilization  of  his  works  and  those  which  subordinate  the  exercise 
of  the  personal  right  of  the  author  to  certain  well  defined  conditions, 
there  is  room  for  every  combination.  Thus,  in  certain  countries  the 
author  finds  himself  deprived  of  the  right  to  oppose  the  broadcast- 
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ing  of  his  work  when  the  broadcast  is  not  made  for  profit.  In 
others,  on  the  contrary,  the  author  is  purely  and  simply  deprived 
of  his  right  to  oppose  any  broadcasting  and  in  consequence,  has 
no  rights  over  rebroadcasts.  And  legislative  dispositions  are  com¬ 
mon  in  the  countries  belonging  to  the  second  group  (and  even  in 
those  which  we  have  classed  in  the  first  as  far  as  public  communica¬ 
tion,  properly  so  called,  by  broadcasting  or  rebroadcasting  is  con¬ 
cerned)  which  deprive  the  author  of  all  rights  over  new  uses  which 
may  be  made  of  broadcasts.  Sometimes  the  reason  invoked  is  that 
the  author  is  deemed  in  authorizing  the  original  broadcast  to  have 
used  up  all  his  rights.  Sometimes  the  legislator  invokes  the  cultural 
and  artistic  interest  of  the  people.  Finally,  the  exception  may  be 
justified  by  the  fact  that  there  is  not  or  will  not  be  a  new  use  of 
the  work  for  profit. 

The  diversity  and  even  opposition  which  thus  manifests  itself 
in  the  laws  and  decisions  of  the  various  countries  had  its  echo  at 
Brussels.  The  1948  conference  without  doubt  departed  even  more 
than  that  of  Rome  from  the  principles  adopted  at  Washington,  of 
which  a  commentator  has  recently  said  that  “they  place  themselves 
on  the  plane  of  strict  exclusivity,  refusing  to  make  room  for  the 
compulsory  license  by  means  of  reference  to  national  laws,  as  has 
the  revised  Berne  Convention.”® 

In  fact,  the  compulsory  license  has  become  the  arena  where 
not  only  material  interests  but  also  contrary  ideologies  clash  with 
each  other.  M.  Straschnov  has  clearly  defined  that  opposition  in 
putting  in  play,  on  the  one  hand,  the  legitimacy  of  the  exclusive 
right  of  the  author,  and,  on  the  other  hand,  the  right  of  the  collec¬ 
tivity  to  have  a  part  in  the  cultural  patrimony  and  the  civilization 
of  the  epoch.  “It  involves,”  he  writes,  “one  of  the  numerous  con¬ 
flicts  between  the  individual  and  the  collectivity  and  it  is  for  the 
legislator  to  arbitrate  it.”^ 

The  divergence  between  the  dispositions  of  the  Conventions  of 
Berne,  revised  at  Rome  and  Brussels,  and  of  Washington  is  only 
the  consequence  of  the  discussions  which  center  round  the  com¬ 
pulsory  or  legal  license.  The  partisans  of  that  system  have  made 
new  gains  at  Brussels,  and  the  comparative  law  to  which  we  have 
referred  furnished  the  means  of  foreseeing  this. 

But  we  find  that  already  the  international  texts  are  being 
superseded.  A  Monaco  ordinance  of  November  27,  1948,  contains 
dispositions  incompatible  with  the  Acts  of  Brussels.  And  this  isi 
not  the  only  example.  The  Mexican  law  of  December  31,  1947,  is 


*  Coldbaum,  Droit  d’ Auteur,  1946,  p.  63. 

^  Georges  Straschnov,  Le  droit  d’auteur  et  les  droits  connexes  en  radiodiffusion, 
Brussels,  1948,  p.  31. 
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flatly  in  opposition  to  the  Washington  Convention,  although  Mexico 
is  one  of  the  states  which  has  ratified  it.  In  both  cases  the  pro¬ 
ponents  of  the  compulsory  license  have  triumphed  and  the  right  of 
the  author  has  been  worsted  in  a  test  where  the  international  law 
has  been  powerless  to  compel  respect  from  the  local  legislator! 

These  results  take  on  added  significance  when  we  consider  that 
radiobroadcasting,  in  its  double  form  —  aural  and  visual  —  is  only 
at  the  beginning  of  its  development  and  that,  when  it  shall  have 
attained  all  its  goals  in  realizing  all  its  possibilities,  it  will  become 
the  most  powerful  and  the  most  pervasive  means  of  expression  of 
human  thought  and  genius. 

We  hesitate  therefore  to  share  the  optimism  of  the  promoters 
of  the  project  of  a  universal  convention  when  they  conclude  that 
the  realization  of  unification  is  deterred  only  by  “objections  as  to 
form  and  method”  and  by  “doctrinal  conflicts  which  are  more  ap¬ 
parent  than  real.”*  However  eminent  the  members  and  however 
valuable  the  labors  of  the  organizations  co-operating  to  that  end; 
Committee  of  Experts  of  the  Institute  of  Intellectual  Co-operation, 
International  Institute  for  the  Unification  of  Law,  Institute  of 
International  Law,  Inter-American  Commission,  UNESCO,  etc. 
—  however  valid  appeals  such  as  that  addressed  to  the  Soviet  Union 
by  Mr.  Julian  Huxley  for  the  realization  of  a  program  including 
“the  convocation  of  a  conference  for  the  purpose  of  agreeing  upon 
a  universal  convention  for  the  protection  of  literary  and  juristic 
works,”  whatever  the  force  of  the  resolutions  put  forth  by 
UNESCO  on  December  9,  1946,  and  by  the  diplomatic  conference 
of  Brussels  on  June  26,  1948,  for  the  realization  of  that  program,* 
unification  of  the  texts  on  the  rights  of  authors  will  remain  difficult 
so  long  as  the  parties  involved  shall  not  have  found  in  their  common 
interests  the  means  of  conciliating  their  doctrinal  opposition. 

As  Tarde  said,  law  is  after  all  only  the  conclusion  of  an  im¬ 
mense  syllogism  of  which  the  major  premise  is  formed  by  our  needs 
and  appetites  and  the  minor  by  our  ideas  and  beliefs! 

'UNESCO  Copyright  Bulletin,  December,  1948,  p.  78. 

*Cf.  Raymond  Weiss,  Les  premieres  etapes  d’une  charte  mondiale  des  droits 
intellectuels,  Paris,  1947. 
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RADIO  BROADCASTING  AND  THE  UNESCO  SURVEY 
OF  WORLD  COPYRIGHT  LAW 

Francois  E.  Hepp* 

I 

UNESCO’s  General  Conference  in  Beirut,  1948,  decided 
that  “UNESCO  shall  consider,  as  a  matter  of  urgency,  and  with 
due  regard  to  existing  agreements,  the  problem  of  improving  Copy¬ 
right,  on  a  world-wide  basis.” 

The  first  step  towards  this  aim  is  a  comparative  and  critical 
study  of  Copyright  problems  and  of  the  ways  in  which  they  are 
solved  in  various  countries. 

UNESCO  has  not  yet  terminated  this  study,  although  the  leg¬ 
islation,  decisions,  and  doctrine  of  about  sixty  countries  is  already 
collected.  Further  study  will  be  of  a  more  factual  rather  than 
juridical  nature,  examining  administrative  and  trade  questions  so 
as  to  set  the  juridical  problems  in  their  proper  context. 

II 

This  section  is  a  brief  synopsis  of  UNESCO’s  not  yet 
achieved  study  of  the  present  world  situation  of  the  sound  broad¬ 
casting  rights  of  the  author.  As  will  be  seen,  this  international 
situation  is  far  from  clear,  nor  is  it  nearly  uniform.  The  efforts  of 
the  radio  industry  and  its  workers,  whose  labors  in  this  modem 
age  are  always  world-wide  in  scale,  to  serve  the  public,  are  made 
increasingly  difficult  by  this  international  disorder. 

Dramatic/  musical  and  dramotico-musical  works 

It  is  generally  recognized  that  the  author  of  dramatic  and 
musical  works  has  the  exclusive  right  to  authorize  their  radio 
broadcasting.  (The  situation,  however,  is  unclear  in  the  Central 
American  countries,  with  the  exception  of  the  Dominican  Republic, 
in  the  Arab  countries,  and  in  China,  Liberia,  Paraguay,  and  Turkey.) 

UNESCO  has  not  been  able  to  determine  exactly  the  situa¬ 
tion  in  Bulgaria,  U.S.S.R.,  and  Yugoslavia.  The  right  of  broad¬ 
casting  seems  practically  to  be  recognized  in  these  three  countries. 
It  is  possible,  however,  that  for  certain  cases,  it  consists  only  of 
provision  for  compulsory  license.  It  is  in  any  case  certain  that 
broadcasting  of  any  public  show  or  concert  is  free  and  unrestricted. 

In  Uruguay,  authors  are  not  protected  against  broadcasts  by 
a  government  station  if  they  are  non-profit. 


*Head  of  the  Copyright  Division,  United  Nations  Educational,  Scientific,  and 
Cultural  Organization. 
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In  certain  special  and  very  limited  cases  of  minor  importance, 
there  is  no  protection  in  Austria  (fragments),  Bolivia  (printed 
music),  Sweden  (school  or  religious  broadcasts,  broadcasts  of  a 
non-profit  public  performance  where  admission  is  free),  and  United 
States  (educational  or  charitable  performances  not  for  profit  of 
works  obtained  from  public  or  church  libraries,  etc.). 

As  a  restriction  on  this  right  of  broadcasting,  some  countries 
have  introduced  the  compulsory  license:  Colombia  (published 
dramatic  and  musical  works ;  public  shows  and  concerts) ;  Czecho¬ 
slovakia  (government  stations) ;  Finland  (any  published  work,  pos¬ 
sibly  without  any  pa3mient) ;  Italy  (public  shows  and  concerts, 
except  of  the  very  latest  works) ;  Japan  (published  works) ;  Monaco 
(in  case  of  dispute) ;  New  Zealand  (music) ;  Norway  (on  request) ; 
Poland  (for  public  purpose) . 

In  Mexico,  a  broadcast  not  previously  authorized  is  not  punish¬ 
able  if  the  user  pays  the  royalty  due  within  a  required  time. 

Novels/  poems/  essays,  and  other  literary  works  (with  the  exception 
of  dramatic  works) 

Most  countries  determine  the  question  of  the  broadcasting  of 
these  works  in  the  same  fashion  as  that  of  the  broadcasting  of 
dramatic  and  musical  works.  It  is  necessary  here  only  to  point 
out  the  significant  exceptions. 

The  United  States  does  not  protect  these  works,  if  already 
published,  against  broadcasting.  In  other  words:  a  novel,  a  poem, 
etc.,  if  published,  can  be  transmitted  by  radio  without  the  consent 
of  the  author  (Oral,  dramatic,  and  musical  works  are  protected 
against  broadcasting). 

Bulgaria,  U.S.S.R.,  and  Yugoslavia  ( ?)  do  not  seem  practically 
to  recognize  this  right  (see  above). 

Inasmuch  as  Argentina  and  Brazil  find  radiobroadcasting 
analogous  to  public  performance  and  presentation  but  not  to  pub¬ 
lishing  or  to  recitation,  it  seems  possible  that  only  dramatic  and 
musical  works  are  protected  against  broadcasting,  and  that  the 
other  literary  works  (novels,  poems,  etc.)  could,  possibly,  be  broad¬ 
cast  without  the  author’s  consent. 

There  are  instances  of  lesser  importance  where  protection  is 
not  given  in  certain  very  limited  cases  by  countries  which  in  general 
recognize  this  right;  e.g.,  Austria  (newspaper  articles,  fragments, 
educational  broadcasts,  news  reporting) ;  Hungary  (newspaper 
articles) ;  Mexico  (news  reporting) ;  Sweden  (educational  and 
religious  broadcasts,  news  reporting) . 

The  right  of  broadcasting  is  subject  to  compulsory  license  in 
Czechoslovakia  (government  stations),  Finland  (?)  (published 
works) ;  Japan  (published  works) ;  Norway  (on  demand) ;  Poland 
(for  public  purpose) . 
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In  Mexico,  a  broadcast,  though  not  previously  authorized,  is 
not  punishable  if  the  user  pays  thereafter  the  royalties  due  within 
the  time  required. 


Ill 

Television 

Since  most  of  the  laws  on  copyright  date  from  before  television 
was  developed,  one  can  find  only  brief  allusions  to  it,  and  that  only 
in  the  most  recent  laws  (Colombia,  Dominican  Republic,  Italy, 
Mexico,  Monaco,  Uruguay).  The  Inter-American  Convention  of 
Washington,  1946,  states  that  “  .  .  .  the  author  has  the  right  to 
.  .  .  diffuse  (his  work)  by  means  of  .  .  .  television  ...”  (Article 
11)  and  the  Brussels,  1948,  text  of  the  Berne  Convention  says  that 
“authors  of  literary  and  artistic  works  shall  have  the  exclusive  right 
of  authorizing:  1.  the  radiodiffusion  of  their  works  or  the  communi¬ 
cation  thereof  to  the  public  by  any  other  means  of  wireless  diffusion 
of  signs,  sounds  or  images  ...”  (Article  11-bis). 

The  scarcity  of  legal  provisions  and  decisions  does  not  mean 
that  television  will  not  give  rise  to  many  new  copyright  problems 
in  the  future  when  its  use  becomes  more  frequent.  The  rules 
developed  for  sound  broadcasting  are  far  from  adequate  to  cover 
these  new  problems.  Works  of  art  for  instance  have  until  now 
represented  an  economic  value  to  the  copyright  owner  chiefly  when 
they  were  sold.  Television  will  probably  add  a  great  deal  to  their 
economic  exploitation,  introducing  for  artists  a  right  similar  to  the 
performing  right  in  musical  works  that  already  exists  for  com¬ 
posers.  Since  television  also  offers  a  new  form  of  exploitation  of 
motion  pictures,  questions  arising  in  this  field  will  have  to  be 
settled  as  well. 


IV 

To  analyze  and  compare  the  laws  and  jurisprudence  of  some 
sixty  countries  with  varying  legal  systems  is  no  easy  task,  nor  is  it 
simple  to  assemble  even  the  basic  data  from  which  such  study  must 
be  made.  But  the  work  is  being  diligently  pursued,  and  it  is  hoped 
that  UNESCO’s  study  evei.tually  will  supply  to  those  who  must 
determine  policy  in  copyright  matters,  the  information  they  will 
needs  to  do  justice  to  the  interests  of  the  public,  of  authors,  of 
industry  (as  in  deciding  on  the  rights  of  a  record  manufacturer  in 
the  broadcasting  of  his  records,  or  of  a  film  producer  in  the  tele¬ 
vising  of  his  picture),  and  of  performing  artists.  Most  particularly, 
it  is  hoped  that  the  information  will  usefully  serve  those  who  may 
be  called  upon  to  undertake  the  complex  and  delicate  task  of  bring¬ 
ing  greater  harmony  to  the  presently  disordered  international  copy¬ 
right  relations. 


L 
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BRIEF  OF  FEDERAL  COMMUNICATIONS  BAR  ASSOCIATION 
On  Legality  of  Proposed  Television  Allocation  Procedure 

(Proposed  Rule  3.606)* 

I.  Preliminary  Statement 

The  interest  of  the  Federal  Communications  Bar  Association 
in  this  proceeding  is  limited  to  the  legality  of  the  procedures  pro¬ 
posed  by  the  Commission  for  the  application,  amendment,  and  modi¬ 
fication  of  Proposed  Rule  3.606. 

No  argument  will  be  made  dealing  with  the  merits  of  the  table 
of  allocations  contained  in  this  Rule,  nor  with  the  soundness  of  the 
underlying  priorities  established  by  this  table  of  allocations.  How¬ 
ever,  we  contend  that  the  procedural  aspects  of  the  Proposed  Rule 
violate  provisions  of  the  Communication  Act  for  the  reasons  that 
they: 

1.  Fail  to  recognize  the  right  of  applicants  to  an  equal  and  fair 
opportunity  to  be  heard  on  the  merits  of  applications ; 

2.  Impede  and  obstruct  orderly,  expeditious  judicial  review  of 
Commission  action; 

3.  Prevent  the  Commission  from  fully  complying  with  the 
Congressional  mandate  that  “the  Commission  shall  make 
such  distribution  of  licenses,  frequencies  .  .  .  among  the 
several  states  and  communities  as  to  provide  a  fair,  efficient 
and  equitable  distribution  of  radio  service  to  each  of  the 
same.” 

In  presenting  this  argument,  the  F.C.B.A.  is  not  objecting  to 
the  publication  by  the  Commission  of  a  table  of  allocations  as  a 
guide  or  starting  point  in  the  development  of  a  fair,  efficient,  and 
equitable  distribution  of  television  service.  Nor  is  objection  made 
to  using  such  table  as  an  indication  of  the  apparent  engineering 
possibilities  of  the  present  commercial  television  band.^  However, 
the  proposed  Rule  does  not  limit  the  effectiveness  of  the  table  in 
this  manner;  rather  it  would  make  this  table  of  allocations  a  firm 


*Thi8  brief  was  filed  by  tbe  Association  in  tbe  pending  television  allocation  pro¬ 
ceeding  (Docket  Nos.  8736,  8975,  8976,  9175). 

‘The  Commission’s  report  does  not  represent  that  the  proposed  allocation  table  is 
anything  more  than  a  determination  by  the  Commission  that  it  is  engineeringly  possible 
to  locate  television  stations  on  the  frequencies  specified  in  the  particular  cities  named. 
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and  relatively  inflexible  determination  of  the  distribution  to  be 
made  of  television  service  “among  the  several  states.” 

The  objectionable  parts  of  the  Proposed  Rule  are  as  follows: 


APPENDIX  A,  III 

4.  Except  as  provided  in  “2”  and  “3”  above,  no  application  for  a 
television  station  in  a  community  specified  in  the  Allocation 
Table  will  be  accepted  for  filing  which  specifies  a  channel  not 
contained  in  the  Allocation  Table.  Persons  desiring  to  apply  for 
a  channel  not  specified  in  the  Allocation  Table  must  first  secure 
an  amendment  to  such  table  through  appropriate  rule-making 
proceedings.  Changes  will  be  made  in  the  Allocation  Table  only 
if  a  showing  is  made  that: 

a.  Such  change  is  consistent  with  the  priorities  set  forth  in 
III— 1; 

b.  Such  change  will  not  result  in  the  reduction  of  the  basic 
service  area  of  an  existing  television  broadcast  station  or  of  a 
television  station  provided  for  in  the  Allocation  Table  as 
defined  in  III  D;  and 

c.  Such  change  is  in  the  public  interest. 

5.  If  a  person  desires  to  file  an  application  for  a  community  not 
within  a  metropolitan  district  and  not  specified  in  the  Allocation 
Table,  he  may  file  an  application  for  a  community  station  on 
Channels  46-55,  without  tne  necessity  of  rule-making  proceed¬ 
ings.  If  such  person  desires  a  Metrraolitan  station  in  a  com¬ 
munity  not  specified  in  the  Allocation  Table,  he  must  first  secure 
an  amendment  to  such  table  through  appropriate  rule-making 
proceedings  by  making  the  showing  specified  in  the  preceding 
paragraph. 

This  brief  is  being  submitted  on  the  assumption  that  the  fore¬ 
going  provisions  of  the  Proposed  Rule  can  be  interpreted  and  applied 
by  the  Commission  to  bring  about  the  following  results : 

1.  Any  application  for  facilities  not  specified  in  the  rule  may 
be  dismissed  unless  the  Commission  in  its  absolute  discre¬ 
tion  decides  to  amend  the  rule  to  include  the  facilities 
specified  in  the  application. 

2.  An  applicant  for  facilities  not  specified  in  the  rule  has  no 
right  to  an  opportunity  to  be  heard  on  the  issues  of  (1) 
public  interest,  convenience  or  necessity  and  (2)  a  fair, 
efficient  and  equitable  distribution  of  radio  service,  that 
are  raised  by  his  application. 

3.  An  applicant  for  facilities  not  specified  in  the  rule  has  no 
standing  to  participate  in  a  hearing  with  other  pending 
applications  that  specify  facilities  provided  by  the  rule  and 
with  which  the  former’s  application  is  in  conflict. 
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4.  No  applicant  at  any  time  in  the  future  can  invoke  hearing 
procedure,  as  a  matter  of  right,  to  challenge  the  manner  in 
which  the  Rule  3.606  meets  the  requirements  of  Section  307 
of  the  Communications  Act. 

We  believe  that  any  proposed  rule  which  contains  procedural 
provisions  that  can  be  interpreted  and  applied  so  as  to  bring  about 
the  aforementioned  results  is  unlawful  because  it  (1)  proposes  that 
the  Commission  completely  and  almost  exclusively  perform  its 
licensing  function  by  rule-making  procedure  and  (2)  deprives 
applicants  of  their  basic  rights  to  an  opportunity  to  be  heard  and 
(3)  impedes  effective  judicial  review. 

The  Bar  Association,  therefore,  recommends  that  sub-para¬ 
graphs  4  and  5  of  Part  III  Appendix  A  of  Proposed  Rule  3.606  be 
amended  to  read  as  follows : 

4.  The  allocation  plan  attached  as  Appendix  C  shall  be  a  sruide  to 
the  Commission  in  the  allocation  of  channels  for  television 
service.  Changres  in  this  plan  will  become  necessary  and  desir¬ 
able  from  time  to  time  as  applications  are  filed  that  raise  issues 
concerning  public  interest,  convenience  or  necessity  and  the  fair, 
efficient  and  equitable  distribution  of  radio  service  under 
Section  307  of  the  Act.  Changes  may  also  be  made  by  the  Com¬ 
mission  from  time  to  time  when  necessary  for  the  Commission  to 
fulfill  its  duties  under  the  Communications  Act  of  1934. 

5.  Each  applicant  who  seeks  the  use  of  frequencies  in  a  manner  for 
which  the  allocation  plan  has  not  provided  must  file  a  summary 
statement  of  the  reasons  why  the  g^ranting  of  the  application 
would  serve  public  interest,  convenience  or  necessity  and  would 
accomplish  a  fair,  efficient  and  equitable  distribution  of  radio 
service  under  Section  307  of  the  Communications  Act.  In  the 
event  the  Commission  upon  examination  of  any  such  application 
and  notice  does  not  determine  that  public  interest,  convenience 
or  necessity  would  be  served  by  a  granting  thereof,  it  will  notify 
the  applicant  thereof,  will  fix  and  give  notice  of  a  time  and  place 
for  hearing  thereon,  and  will  afford  such  applicant  an  oppor¬ 
tunity  to  be  heard  under  the  rules  and  regulations  prescribed  by 
the  Commission  for  hearings  on  applications. 

The  purpose  of  this  brief  is  to  show  that  the  procedure  pro¬ 
vided  by  the  substitute  amendment,  or  by  one  of  substantially  the 
same  effect,  will  carry  out  the  intention  of  CJongress  to  make  pos¬ 
sible  an  equitable  distribution  of  broadcast  service,  will  afford  appli¬ 
cants  for  facilities  a  fair  opportunity  to  be  heard  without  jeopardiz¬ 
ing  their  interests,  and  should  be  preferred  over  the  procedural 
provisions  proposed  by  the  Commission. 
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II.  The  Proposed  Rule  does  not  recognize  the  right  of  applicants 
to  an  equal  and  fair  opportunity  to  be  heard  on  the  merits 
of  applications 

The  licensing  system  established  by  Congress  through  the 
Communications  Act  of  1934,  as  amended, ^  is  carefully  described 
and  circumscribed  by  Sections  301, 303, 307, 308  and  309  of  said  Act.® 
No  person  can  operate  without  a  license^  and  the  Commission 
cannot  grant  a  license  without  written  application  therefor  having 
been  voluntarily  filed.®  In  its  consideration  of  each  application  the 
Commission  must  grant  the  same  if  (1)  “public  interest,  convenience 
or  necessity  will  be  served  thereby,”®  and  (2)  it  contributes  to  the 
maintenance  of  “a  fair,  efficient,  and  equitable  distribution  of  radio 
service”  among  each  of  the  several  states  and  communities,  “when 
and  insofar  as  there  is  demand  for  the  same.”*  These  two  con¬ 
ditions  are  clearly  the  keystones  of  the  whole  licensing  system  and 
are  of  fundamental  importance  to  any  issue  dealing  with  the  opera¬ 
tion  of  the  licensing  system. 

The  Commission  cannot  deny  an  application  without  notice  of 
reasons  to  the  applicant  and  without  affording  the  applicant  a  full 
and  fair  opportunity  to  be  heard.  This  right  is  clearly  stated  in 
Section  309  (a)  of  the  Communications  Act  as  follows : 

In  the  event  the  Commission  upon  examination  of  any  such  application 
does  not  reach  such  decision  with  respect  thereto,  it  shall  notify  the 
applicant  thereof,  shall  fix  and  give  notice  of  a  time  and  place  for  hear¬ 
ing  thereon,  and  shall  afford  such  applicant  an  opportunity  to  be  heard 
under  such  rules  and  regulations  as  it  may  prescribe.' 

An  applicant,  therefore,  has  the  clear  legal  right  to  an  opportunity 
to  be  heard  before  the  Commission  denies  his  application  on  the 
grounds  that  public  interest,  convenience,  or  necessity  will  not  be 
served  thereby  or  that  the  issuance  of  such  license  will  not  con¬ 
tribute  to  the  maintenance  of  a  fair,  efficient,  and  equitable  distri¬ 
bution  of  radio  service  in  view  of  the  demand  therefor.  The 
Commission  cannot  directly  or  indirectly  deprive  an  applicant  of 
this  right.  He  has  the  right  under  Section  309(a),  no  matter  how 
poor  his  case  may  appear,  to  try  to  establish  that  these  two  key¬ 
stone  conditions  prescribed  by  Section  307,  are  met  by  his  proposals 
and  that  the  Commission  cannot,  as  a  matter  of  law,  refuse  him 
a  license. 

We  believe  that  the  foregoing  considerations  of  the  relevant 
provisions  of  the  Communications  Act  compel  one  to  conclude  that 


'47  U.S.C.  §  151,  et  seq. 

*47  U.S.C.  §§  301,  303,  307,  308,  309. 
‘47  U.S.C.  §  301. 

*47  U.S.C.  §  308(a). 


*47  U.S.C.  §  307(a). 
'47  U.S.C.  §  307(b). 
•47  U.S.C.  §  309(a). 
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the  Commission  cannot  refuse  any  applicant  an  opportunity  to  be 
heard  on  the  keystone  issues  of  Section  307  before  it  denies  his 
application  or  revokes  or  modifies  his  license,  directly  or  indirectly. 

One  question  then  remains,  ‘'Can  the  Commission  limit  its 
consideration  only  to  those  applications  which  meet  the  require¬ 
ments  of  its  rules,  or  is  its  ^wer  to  make  rules  restricted  by  the 
statutory  guarantees  of  issuing  licenses  according  to  the  ‘demand 
therefor*  arfter  an  opportunity  to  be  heard  ?” 

We  contend  that  the  Commission  has  the  power  to  issue  rules 
and  regulations  only  in  aid  of  the  licensing  system  established  by 
the  above-cited  sections  of  the  Act  and  that  it  has  no  power  to  nullify 
or  modify  the  licensing  system  by  the  issuance  of  rules.  Obviously 
Congress  did  not  carefully  prescribe  a  licensing  system  and  then 
give  the  Commission  carte  blanche  authority  to  modify  it  by  rule 
or  regulation.  An  examination  of  the  Communications  Act  clearly 
shows  that  Congress  did  not  intend  that  this  consequence  follow. 
The  Commission’s  specific  power  to  promulgate  rules  and  regula¬ 
tions  is  prescribed  by  the  Act  as  follows :® 

303.  Except  aa  otherwise  provided  in  this  chapter,  the  Commission 
from  time  to  time,  as  public  convenience,  interest  or  necessity 
requires,  shall  .  .  . 

«  «  « 

(f )  Make  such  relations  not  inconsistent  with  law  as  it  may 
deem  necessary  to  prevent  interference  between  stations 
and  to  can^  out  the  provisions  of  this  chapter.  Provided, 
However,  That  changes  in  the  frequencies,  authorized 
power,  or  in  the  times  of  operation  of  any  station  shall 
not  be  made  without  the  consent  of  the  station  licensee 
unless,  after  a  public  hearing,  the  Conunission  shall  de¬ 
termine  that  sucn  changes  will  promote  public  convenience 
or  interest  or  will  serve  public  necessity,  or  the  provisions 
of  this  chapter  will  be  more  fully  complied  with; 

*  «  * 

(r)  Make  such  rules  and  regulations  and  prescribe  such  re¬ 
strictions  and  conditions,  not  inconsistent  with  law,  as 
.  may  be  necessary  to  carry  out  the  provisions  of  this 

chapter,  or  any  international  radio  or  wire  conununica- 
tions  treaty  or  convention,  or  regulations  annexed  thereto, 
including  any  treaty  or  convention  insofar  as  it  relates  to 
the  use  of  radio,  to  which  the  United  States  is  or  may 
hereafter  become  a  party,  (italics  supplied)’* 

The  above-quoted  qualifying  words,  “except  as  otherwise  pro¬ 
vided  in  this  chapter”  and  “not  inconsistent  with  law”  are  clear 
limitations  upon  the  rule-making  power  of  the  Commission.  These 


•47  U.S.C  f  303. 
>*47  U.S.C  I  303. 
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words  negative  any  implication  of  carte  blanche  legislative  authority 
to  modify  or  nullify  any  part  of  the  Act. 

The  Commission  is  also  given  the  power  by  Section  303  to 
classify  radio  stations,  prescribe  the  nature  of  the  service,  assign 
frequencies  and  bands  of  frequencies,  determine  the  location  of 
stations,  and  establish  areas  or  zones  to  be  served  by  any  station. 
But,  clearly,  these  powers  expressly  qualified  by  the  other  provi¬ 
sions  of  the  Act“  cannot  with  any  logic  be  interpreted  to  give  the 
Commission  the  power  to  change  the  licensing  system  provided  in 
Sections  301,  307,  308,  and  309  of  the  Act. 

The  above-discussed  limitations  of  the  Commission’s  power  to 
make  rules  and  regulations  cannot  be  reasonably  or  constitutionally 
interpreted  as  granting  the  Commission  the  power  to  legislate  modi¬ 
fications  of  the  licensing  system  established  by  Congress  or  to 
destroy  rights  granted  by  Congress.  We  submit  therefore  that 
although  the  Commission  may  have  the  right  to  assign  frequencies 
for  television  service,  its  power  to  issue  Proposed  Rule  3.606,  in¬ 
cluding  its  procedural  sections,  is  necessarily  dependent  upon 
whether  the  proposal  (1)  conforms  with  the  licensing  system 
established  by  Congress  and  (2)  recognizes  the  inherent  rights 
granted  to  applicants  by  Congress. 

As  previously  stated,  we  believe  that  the  procedural  provisions 
of  the  Proposed  Rule  do  not  conform  to  the  licensing  system  for  the 
reasons  that  they  reduce  or  eliminate  consideration  of  the  keystone 
issues  of  Section  307  in  application  proceedings  and  they  fail  to 
recognize  an  applicant’s  right  to  an  opportunity  to  be  heard  on  such 
issues  before  a  license  is  refused.  The  proposed  procedure  would 
substitute  administrative  fiat  for  adjudication.  It  would  subordi¬ 
nate  Sections  307,  308,  and  309  of  the  Act,  to  Section  303,  which  is 
exactly  contrary  to  the  clear  specifications  of  the  Act. 

We  are  not  contending  that  the  Commission  should  not  resolve 
as  many  general  issues  as  are  reasonably  possible  by  the  promulga¬ 
tion  of  rules.  Congress  intended  that  the  Commission  should  do  so. 
Such  rule-making  simplifies  the  licensing  procedure  and  conduces  to 
the  orderly  dispatch  of  business.  But  the  facets  of  such  general 
issues  that  cannot  reasonably  be  foreseen  and  that  vary  from  case 
to  case  can  only  finally  be  resolved  in  the  adjudicatory  process 
on  a  case-to-case  basis  and  cannot  finally  be  resolved  satisfactorily 
or  legally  in  rule-making  proceedings.  No  rule  seeking  to  resolve 
finally  the  Section  307  issue  can  invalidate  an  applicant’s  right  to 
an  opportunity  to  be  heard  on  such  issues  if  such  applicant  chal¬ 
lenges  the  sufficiency  of  the  Rule  under  Section  307.  T^e  Commis¬ 
sion  cannot  deny  an  application  that  it  is  required  by  law  to  grant 
and  find  legal  refuge  in  the  contention  that  the  application  while 

“The  words  qualifying  these  grants  of  power  are:  “Except  as  otherwise  provided 
in  this  chapter.”  (47  U.S.C.  i  303). 
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complying  with  the  law,  violates  the  Commission’s  rules.  Congress 
clearly  intended  that  the  Commission  rules  must  comply  with  the 
Communications  Act ;  yet,  the  Proposed  Rule  3.606  would  alter  the 
Act  to  meet  the  Commission’s  rules.  An  example  will  illustrate  the 
problem : 

Let  us  assume  that  a  circular  area,  having  a  diameter  of  100 
miles,  encompasses  Towns  A,  B,  and  C,  each  of  which  has  substan¬ 
tially  the  same  population.  Let  us  assume  further  that  they  are 
located  on  the  points  of  a  triangle  inside  the  circle  at  about  40  miles 
distant  from  each  other.  The  Commission  in  its  table  of  allocation 
indicates  that  it  is  engineeringly  possible  for  Town  A  to  have  three 
television  stations.  Town  B  to  have  one,  and  Town  C  to  have  none. 

In  preparing  the  table  the  Commission  gave  no  consideration 
to  the  possible  effects  of  directional  antennas,  to  the  detailed  charac¬ 
teristics  of  the  terrain  around  each  town,  or  to  the  exact  location  of 
other  stations  within  the  area.  It  could  have,  at  best,  only  sparse 
information  on  the  characteristics  of  the  transmissions  of  the 
frequencies  involved.  It  had  no  way  of  predicting  how  many  applica¬ 
tions  would  be  filed  in  the  future  to  meet  the  public  demand  of  each 
area.  It  did  not  attempt  to  predict  whether  in  five  or  ten  years  the 
comparative  population  of  the  communities  would  substantially 
change. 

We  believe  that,  in  the  example  we  have  given,  no  argument  of 
fairness,  equity,  or  public  interest  can  justify  the  discrimination 
between  Towns  A,  B,  and  C.  There  is  no  reason  to  assume  a  differ¬ 
ent  public  demand  in  one  than  in  the  other.  There  is  no  reason  to 
expect  more  applications  to  satify  the  public  demand  in  Town  A  than 
in  Town  C.  The  only  possible  justification  must  lie  in  the  technical 
problems  of  assigning  a  channel  to  Town  C  or  more  than  one  to 
Town  B,  in  view  of  the  assignments  that  have  been  made  to  nearby 
communities.  But,  as  previously  stated,  the  Commission  could  not 
have  all  the  necessary  information  to  determine  finally  these  tech¬ 
nical  limitations. 

With  this  tenuous  support  for  its  table,  let  us  consider  now 
the  effects  of  the  procedural  discriminations  imposed  by  the  Pro¬ 
posed  Rule  3.606. 

The  public  demand  in  Town  A  can  be  satisfied  without  diffi¬ 
culty  if  no  more  than  three  applicants  file  proposals  to  meet  such 
demand.  Even  if  more  than  three  file,  the  applicants  therefor  are 
accorded  an  opportunity  to  be  heard  as  a  matter  of  right.  The  only 
major  issues  in  such  a  hearing  would  be  the  issues  of  comparative 
qualification  to  serve  the  public  interest.  Neither  Town  A  nor  any 
of  its  applicants  would  be  required  to  support  the  validity  of  the 
allocation  of  the  three  channels  under  307  of  the  Act.  The  Commis¬ 
sion’s  tentative  allocation  plan  relieves  them  of  that  necessity. 
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If  we  accept  the  wholly  logical  assumption  that  the  public 
demands  in  Towns  B  and  C  are  for  the  same  number  of  stations  as 
in  Town  A,  it  appears  that  there  is  no  way  that  such  public  demand 
can  be  considered  by  the  mere  filing  of  the  applications.  The  appli¬ 
cants  must  first  petition  to  amend  the  Rule.  Under  the  Commission’s 
decisions  interpreting  this  procedure,  they  would  have  to  show  in 
detail  and  conclusively  that  their  proposed  allocations  are  “techni¬ 
cally  feasible”  and  “in  the  public  interest.”  Towns  B  and  C  and  their 
applicants  would  have  no  opportunity  to  be  heard  on  their  conten¬ 
tions,  as  a  matter  of  right.  If  the  Commission  merely  found  it  incon¬ 
venient  to  hold  a  rule-making  hearing  because  of  its  preoccupation 
with  other  duties,  or,  if  on  the  basis  of  the  presentation  that  could 
be  made  in  the  petition  it  was  not  satisfied  that  a  proper  showing 
would  be  made  in  the  hearing  to  justify  the  amendments  proposed, 
the  Commission  would  summarily  deny  the  petitions  and  dismiss 
the  applications.  On  the  basis  of  what  we  submit  is  nothing  more 
than  an  “educated  guess,”  therefore,  the  Commission  has  been  very 
tender  in  its  treatment  of  Town  A  and  very  harsh  in  its  treatment 
of  Towns  B  and  C. 

The  additional  procedure  that  the  applicants  proposing  to  meet 
the  public  demand  in  Towns  B  and  C  must  go  through  and  the 
complete  lack  of  certainty  that  they  will  ever  obtain  a  full  opportun¬ 
ity  to  make  their  showing,  in  and  of  itself,  will  serve  to  discourage 
applicants  to  attempt  to  meet  the  public  demand  in  Towns  B  and  C. 
Since  the  Commission  cannot  satisfy  such  public  demands  unless 
applicants  volunteer  to  do  so,  the  procedure  invoked  by  the  Com¬ 
mission  would  tend  to  deny  a  fair,  equitable,  and  efficient  distribu¬ 
tion  of  facilities  in  Towns  B  and  C. 

It  is  submitted  that  no  basis  of  fairness,  equity,  or  efficiency 
can  support  such  action  by  the  Commission  and  that  procedures 
proposed  by  the  Rule  will,  to  a  substantial  extent,  subvert  the 
licensing  system  established  by  Congress  upon  which  Towns  B  and 
C  and  their  applicants  have  a  clear  legal  right  to  rely. 

With  the  paucity  of  knowledge  on  the  characteristics  of  trans¬ 
missions  on  the  presently  allocated  television  channels,  with  the 
tremendous  development  that  can  certainly  take  place  in  the  per¬ 
fection  of  directional  antenna  systems,  and  with  the  new  and 
additional  frequencies  that  may  be  assigned  either  as  a  result  of  the 
hearing  now  scheduled  by  the  Commission  or  hearings  that  will 
later  be  scheduled,  there  can  be  no  doubt  but  that  there  is  a  tremen¬ 
dous  reservoir  of  additional  television  knowledge  available  for  the 
future.  However,  Proposed  Rule  3.606  would  discourage  the  research 
and  development  of  these  new  techniques  for  more  efficient  dis¬ 
tribution  of  television  service.  Unless  the  Commission’s  provisions 
afford  all  applicants  a  chance  to  be  heard  on  the  allocation  problems, 
this  development  will  certainly  be  arrested. 
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III.  The  Proposed  Rule  impedes  and  obstructs  orderly  and  ex¬ 
peditious  fudicial  review  of  Commission  action. 

As  basic  in  the  Communications  Act  as  an  applicant's  right  to 
a  hearing  under  Section  309(a)  on  the  issues  of  public  interest 
raised  by  his  application  is  the  right  given  by  the  Act  to  every  appli¬ 
cant  to  have  judicial  review  of  the  Commission’s  action  denying  his 
application.”  The  review  provided  in  the  Act  to  every  applicant 
whose  application  is  refus^  by  the  Commission  is  an  appeal  to  the 
Court  of  Appeals  of  the  District  of  C!olumbia. 

Under  the  Commission’s  view  of  its  licensing  power,  as  ex¬ 
pressed  in  the  procedural  provisions  of  the  Proposed  Rule,  an  appeal 
by  an  applicant  to  the  (5ourt  of  Appeals  from  a  refusal  by  the 
(jommission  to  consider  an  application  not  in  conformity  with  Rule 
3.606  would  be  a  futile  and  useless  gesture.  If  the  Commission’s 
view  is  correct  that  any  application  for  facilities  not  specified  in  the 
Rule  may  be  dismissed  unless  the  Commission  in  its  absolute  dis¬ 
cretion  decides  to  amend  the  Rule  to  include  the  facilities  specified 
in  the  application,  the  only  issue  on  an  appeal  from  the  dismissal 
of  such  an  application  would  be  whether  the  applicant  did  or  did  not 
request  a  frequency  specified  in  the  Rule  for  the  particular  commun¬ 
ity  proposed  to  be  served.  Neither  before  the  Commission  nor  in  the 
Court  of  Appeals  would  the  applicant  have  an  opportunity  to  present 
testimony  and  to  be  heard  on  the  merits  of  his  proposal. 

We  believe  that  if  an  appeal  were  taken  by  an  applicant  whose 
application  was  summarily  dismissed  by  the  Commission  because 
the  requested  television  facilities  were  not  specified  in  the  Rule,  that 
the  Court  of  Appeals  would  hold  (1)  that  the  Commission  had 
illegally  deprived  such  applicant  of  a  right  to  a  hearing  and  (2) 
require  the  Commission  to  afford  such  applicant  a  hearing  before 
deciding  the  merits  of  his  proposal. 

Under  the  proposed  revision  of  Rule  3.606  recommended  by 
the  Bar  Association  in  an  earlier  section  of  this  brief,  the  statutory 
right  of  applicants  to  obtain  an  effective  judicial  review  of  adverse 
dJommission  action  would  be  satisfied.  A  record  would  be  made  be¬ 
fore  the  Commission  in  which  an  applicant  and  all  other  interested 
parties  would  have  an  opportunity,  under  such  rules  and  regulations 
as  the  Commission  may  prescribe  for  the  conduct  of  such  hearings, 
to  present  the  merits  and  demerits  of  the  proposed  change  or  depar¬ 
ture  from  the  allocation  table.  It  is  inconceivable  that  such  a  proce¬ 
dure  could  obstruct  or  impede  the  administrative  process.  On  the 
contrary,  it  would  provide  an  opportunity  for  the  Commission  to 
perform  its  statutory  duty  of  providing  a  fair,  efficient,  and 
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equitable  distribution  of  radio  service  on  the  basis  of  an  administra¬ 
tive  record  containing:  all  technical  and  non-technical  data  pertinent 
to  the  issue.  Should  the  Commission  then  deny  the  application,  the 
Court  of  Appeals  would  have  before  it  a  proper  record  upon  which 
to  review  the  Commission's  determination.  In  considering  the  effec¬ 
tiveness  of  any  administrative  procedure  to  provide  a  proper  and 
adequate  basis  for  judicial  review,  it  is  necessary  to  indulge  in  the 
assumption  that  the  administrative  agency  will  at  times  err  in  its 
decisions.  The  administrative  procedure  followed  must  be  such  as 
to  provide  a  reviewing  tribunal  with  a  proper  basis  upon  which  to 
review  the  agency  action  in  order  to  determine  its  validity.  Any  pro¬ 
cedure  such  as  that  permitted  by  the  Proposed  Rule,  which  enables 
erroneous  agency  action  to  be  taken  without  the  creation  of  an 
administrative  record,  would  defeat  the  provisions  of  the  Act  con¬ 
ferring  upon  applicants  the  right  to  an  expeditious  judicial  review 
of  such  erroneous  action. 

It  is  no  answer  to  the  foregoing  argument  that  an  applicant 
whose  request  to  modify  Rule  3.606  is  denied  may  obtain  judicial 
review  of  the  Commission’s  action  under  402(a)  of  the  Act  in  a 
district  court.  All  of  the  arguments  pertinent  to  the  inadequacy  of 
the  administrative  record  to  lay  a  proper  basis  for  judicial  review 
in  the  Court  of  Appeals  of  a  dismissal  of  an  application  would  be 
equally  applicable  to  the  record  in  the  district  court.  If  it  is  argued 
that  an  applicant  in  a  402(a)  proceeding  in  a  district  court  would  be 
entitled  to  a  trial  of  the  fact,  and  would  therefore  obtain  a  hearing 
on  the  merits  of  his  proposal  in  the  district  court,  the  obvious 
answer  is  that  such  a  system  of  review  defeats  the  Congressional 
intent  that  the  Commission  and  not  the  court  should  in  the  first 
instance  hear  and  decide  the  application. 


IV.  The  Proposed  Rule  will  prevent  the  Commission  from  comply¬ 
ing  with  the  spirit  of  Section  307(b). 

Section  307  (b)  of  the  Act  provides  that : 

In  considering  applications  for  licenses,  and  modifications  and 
renewals  thereof,  when  and  insofar  as  there  is  demand  for  the  same  the 
Commission  shall  make  such  distribution  of  licenses,  frequencies,  hours 
of  operation,  and  of  power  among  the  several  states  and  communities  as 
to  provide  a  fair,  efficient,  and  equitable  distribution  of  radio  service  to 
eacn  of  the  same. 

As  this  language  clearly  demonstrates,  there  is  a  Congressional 
mandate  that  allocation  shall  result  in  a  fair,  efficient,  and  equitable 
distribution  of  service,  when  and  insofar  as  there  is  a  demand  for 
such  service. 
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In  interpreting  this  Congressional  mandate,  it  is  incumbent  on 
the  Commission  to  consider  the  relative  populations  of  communities, 
the  service  areas  to  be  established  by  operating  stations,  the  most 
efficient  use  of  frequencies  and  the  maximum  distribution  of 
service. 

It  is  a  well-established  engineering  fact  that  the  maximum 
efficiency  to  be  derived  from  the  use  of  any  channel  or  group  of 
channels  at  any  given  time  cannot  be  achieved  without  accurate 
and  detailed  knowledge  of  all  of  the  factors  that  determine  coverage 
and  interference  at  each  location,  for  each  requirement  and  in  each 
manner  of  its  proposed  use.  These  factors  include,  among  other 
things : 

(1)  The  available  antenna  locations,  (2)  the  nature  and 
elevations  of  the  terrain  in  each  direction  from  each  available  trans¬ 
mitter  location,  (3)  the  size  and  shape  of  the  area  desired  to  be 
covered,  (4)  the  effects  of  feasible  directional  operation  upon  cover¬ 
age  and  interference,  (5)  the  latest  data  on  the  transmission  charac¬ 
teristics  of  the  frequency  or  frequencies  in  question,  (6)  the  oper¬ 
ating  characteristics  of  the  most  recently  developed  equipment,  (7) 
the  effects  upon  coverage  and  interference  of  the  most  advanced 
knowledge  of  the  art,  and  (8)  the  local  interference-level  that  must 
be  overcome  at  each  location. 

It  does  not  appear  that  sufficient  measurements  on  signal 
transmissions  have  been  taken  on  the  frequencies  assigned  to 
television  to  give  the  industry  or  the  Commission  any  reason  for 
assurance  on  either  the  coverage  that  can  be  accomplished  or  the 
interference  that  will  be  caused  by  the  employment  of  the  frequen¬ 
cies  under  the  widely  varying  conditions  of  the  assignments  that 
will  be  made  pursuant  to  the  proposed  table  of  allocations.  This  is 
not  intended  as  a  criticism  of  the  Commission.  It  is  obvious  that 
substantial  coverage  and  interference  data  cannot  be  obtained  until 
stations  are  established  that  can  be  measured.  This  example  only 
serves  to  indicate  that  the  separations  that  the  Commission  requires 
between  the  stations  allocated  in  the  table  were  based  upon  assumed 
data  which  actual  measurements  might  ultimately  prove  to  be 
substantially  incorrect. 

It  appears  also  that  present  engineering  knowledge  indicates 
that  the  different  frequencies  provide  various  results  in  coverage 
and  interference  depending  upon  the  characteristics  of  the  particu¬ 
lar  area  in  which  they  are  used.  In  adopting  the  table  of  allocations 
contained  in  the  Rule,  it  appears  that  the  Commission  assumed 
uniform  characteristics  for  each  frequency  where  present  knowl¬ 
edge  indicates  that  such  uniformity  may  not  exist.  Again,  this 
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example  is  not  a  criticism  of  the  adoption  by  the  Commission  of  a 
preliminary  and  tentative  table  to  use  as  a  guide.  It  only  makes 
clear  the  urgent  need  for  maintaining  maximum  flexibility  for  the 
adjustment  of  the  plan  to  meet  varied  conditions  and  also  the  great 
desirability  of  adopting  procedure  that  would  encourage  the  acquisi¬ 
tion  of  such  knowledge. 

If  these  conditions  are  to  be  met,  full  information  must  be 
obtained  by  the  Commission  on  engineering,  social,  and  economic 
factors.*  Under  the  proposed  procedure,  this  information  can  be 
supplied  by  an  applicant  in  a  petition  for  rule-making  proceedings ; 
however,  it  is  obvious  that  no  petition,  no  matter  how  complete  it 
may  be,  can  furnish  the  same  information  as  can  be  obtained  from  a 
hearing  where  witnesses  are  subject  to  examination  and  cross- 
examination.  It  does  thus  appear  that  unless  an  opportunity  for  a 
hearing  is  afforded  to  the  applicants  whose  requests  do  not  conform 
to  the  allocation  table  that  the  Commission  will  not  and  cannot 
obtain  detailed  information  necessary  to  comply  with  Section  307 
(b). 

Even  if  we  assume  for  the  sake  of  discussion  that  the  Com¬ 
mission’s  staff  has  exact  knowledge  at  the  present  time  of  all  of 
the  circumstances  that  must  be  established  before  the  most  efficient 
use  can  be  made  of  a  frequency,  it  would  be  defying  the  experience 
of  the  past  to  say  that  new  developments  and  inventions  would  not 
occur  in  the  future  that  would  increase  our  knowledge  or  change  this 
situation.  For  example,  new  and  better  transmitters  and  antennae 
will  unquestionably  be  developed  which  will  effect  the  coverage 
and  interference  that  results  from  their  employment,  and  con¬ 
sequently  affect  the  location  of  the  stations  in  order  to  obtain  the 
most  efficient  use  of  the  channels.  Perhaps  this  data  will  be  fur¬ 
nished  to  the  Commission  in  rule-making  proceedings  or  otherwise 
brought  to  the  attention  of  the  staff  for  its  private  consideration. 
However,  if  the  staff  and  the  Commission  do  not  agree  that  these 
innovations  are  in  the  public  interest  and  permit  an  efficient  and 
equitable  distribution  of  service,  what  recourse  would  an  applicant 
have  under  the  proposed  procedure?  If  a  hearing  is  afforded  and 
these  factors  can  be  presented  and  Commission  experts  and  private 
engineers  are  subject  to  examination  and  cross-examination,  cer¬ 
tainly  a  more  concrete  record  will  be  made  before  a  decision  is 
reached. 

Finally,  it  must  be  borne  in  mind  that  the  Commission  in  the 
past  and  undoubtedly  in  the  future  will  be  concerned  with  a  multi¬ 
plicity  of  issues  on  policy  questions.  The  time  of  the  individual 
commissioners  can  best  be  spent  in  a  consideration  of  these  vital 
issues  affecting  the  entire  industry.  However,  if  the  proposed  pro¬ 
cedure  is  adopted  and  detailed  changes  in  the  allocation  plan  cannot 
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be  made  except  by  rule-making  proceedings,  the  Commission  will 
find  that  individual  commissioners  will  be  called  upon  to  devote  a 
substantial  part  of  their  time  to  a  consideration  of  such  detailed 
changes. 

Under  Section  409(a)  of  the  Communications  Act  a  member 
of  the  C!ommission  must  preside  over  rule-making  hearings.  In 
view  of  the  fact  that  the  question  of  the  distribution  of  television 
service  in  accordance  with  the  statutory  standards  constitutes  only 
a  relatively  small  part  of  the  duties  that  the  Commission  must 
perform  from  day  to  day  in  its  regulation  of  the  entire  communica¬ 
tions  industry,  the  members  of  the  Commission  can  obviously  devote 
only  a  limited  amount  of  time  to  such  considerations.  It  is  impera¬ 
tive,  therefore,  that  rule-making  proceedings  avoid  detailed  and 
time-consuming  presentations  of  important  data  and  be  limited 
primarily  to  scant  and  generalized  information  that  lends  itself  to 
brief  and  succinct  presentation. 

Based  upon  these  considerations,  we  contend  that  unless  appli¬ 
cants  are  afforded  an  opportunity  to  be  heard  on  their  requests  for 
allocation  changes  the  Commission  as  a  matter  of  fact  and  of  law 
will  be  unable  to  obtain  the  detailed  and  precise  data  needed  for  a 
determination  of  the  manner  in  which  television  facilities  shall  be 
allocated  in  order  to  provide  a  “fair,  efficient,  and  equitable  distri¬ 
bution  of  radio  service”  among  the  several  states.  The  goal  set  out  in 
Section  307  (b)  is  of  fundamental  importance  in  the  administration 
of  the  Communications  Act.  Any  procedure  which  hinders  an 
applicant  from  presenting  all  of  the  relevant  information  required 
before  a  decision  can  be  reached  on  this  issue  is  a  subversion  of  the 
Congressional  mandate  that  full  information  be  obtained  before 
administrative  action  is  ordered. 


Summary 

The  position  of  the  Federal  Communications  Bar  Association 
in  this  proceeding  is  as  follows: 

1.  The  procedure  outlined  in  Proposed  Rule  3.606  for  making 
changes  in  the  table  of  allocations  is  a  violation  of  the 
Communications  Act  of  1934,  since  it  deprives  applicants  of 
the  statutory  right  to  be  heard. 

2.  As  a  result  of  such  deprivation  of  a  hearing,  the  orderly 
and  expeditious  judicial  review  of  the  Communications  Act 
will  be  thwarted. 

3.  Unless  the  Commission  obtains  full  and  complete  informa¬ 
tion  through  the  hearing  procedure  on  individual  applica- 
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tions,  it  will  be  unable  to  perform  its  statutory  duty  under 
Section  307  (b)  of  providing  a  “fair,  efficient,  and  equitable 
distribution  of  radio  service.” 

For  the  foregoing  reasons  the  Federal  Communications  Bar 
Association  requests  that  the  Commission  revise  its  proposed  pro¬ 
cedure  on  the  allocation  of  television  service  by  adopting  the  follow¬ 
ing  amendment : 

4.  The  allocation  plan  attached  as  Appendix  C  shall  be  a  guide  to 
the  Commission  in  the  allocation  of  channels  for  television  service. 
Changes  in  this  plan  will  beccmne  necessary  and  desirable  from  time  to 
time  as  applications  are  filed  that  raise  issues  concerning  public  interest, 
convenience  or  necessity  and  the  fair,  efficient  and  equitable  distribution 
of  radio  service  under  Section  307  of  the  Act.  Changes  may  also  be  made 
bjr  the  Commission  from  time  to  time  when  necessary  for  the  Com¬ 
mission  to  fulfill  its  duties  under  the  Communications  Act  of  1934. 

5.  Each  applicant  who  seeks  the  use  of  frequencies  in  a  manner  for 
which  the  allocation  plan  has  not  provided  must  file  a  summary  state¬ 
ment  of  the  reasons  why  the  gp’anting  of  the  application  would  serve 
public  interest,  convenience  or  necessity  and  would  accomplish  a  fair, 
efficient  and  equitable  distribution  of  radio  service  under  Section  307  of 
the  Communications  Act.  In  the  event  the  Commission  upon  examination 
of  any  such  application  and  notice  does  not  determine  that  public  interest, 
convenience  or  necessity  would  be  served  by  a  granting  thereof,  it  will 
notify  the  applicant  thereof,  will  fix  and  give  notice  of  a  time  and  place 
for  hearing  thereon,  and  will  afford  such  applicant  an  opportunity  to  be 
heard  under  the  rules  and  regulations  prescribed  by  the  Commission  for 
hearings  on  applications. 

Respectfully  submitted 

FEDERAL  COMMUNICATIONS  BAR 
ASSOCIATION 

By  Guilford  Jameson 

President  and  Attorney 

Of  Counsel: 

Committee  on  Practice  and  Procedure: 

Leonard  H.  Marks,  Chairman 
Percy  Russell 
Ralph  Walker 
Charles  E.  Thompson 


August  26,  19^9 
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LIMITATIONS  ON  BROADCASTS  OR  TELECASTS  OF 
MAJOR  LEAGUE  BASEBALL  GAMES 
Commissioner  Chondier's  Ruiing 

Baseball  Commissioner  Chandler  on  May  12,  1949,  issued  a 
len^hy  “Notice”  (No.  61)  intended  to  clarify  the  application  of 
Major  League  Rule  1  (d)  (2) ,  which  reads  as  follows : 

No  Major  League  club  shall  consent  to  or  authorize  a  broadcast  or 
telecast  (including  rebroadcast  or  network  broadcast)  of  any  of  its 
games  to  be  made  from  a  station  outside  its  “home  territory^’  and  within 
the  “home  territory”  of  any  other  baseball  club,  Major  or  Minor,  without 
the  consent  of  such  other  baseball  club. 

The  gist  of  the  ruling  is  contained  in  these  paragraphs : 

The  Major  or  Minor  Lea^e  club  whose  consent  to  a  local  broadcast 
or  telecast  is  required  by  Major  Leagrue  Rule  1  (d)  is  not  granted  by  the 
Rule,  and  does  not  have'. 

(a)  Any  property  right  whatever  in  the  local  or  other  broadcast  or 
telecast  of  Major  League  games; 

(b)  Any  right  to  grant  any  radio  station  or  sponsor  the  exclusive 
right  to  the  local  or  other  broadcast  or  telecast  of  Major 
League  games; 

(c)  Any  right  to  select  the  particular  radio  or  television  station  or 
stations  which  are  to  broadcast  or  telecast  the  Major  League 
games  locally  or  elsewhere; 

(d)  Any  right  to  select  the  commercial  sponsor,  if  any,  of  the  local 
or  other  broadcast  or  telecast  of  Major  League  games. 

This  Rule  thus  gives  to  the  local  Major  or  Minor  League  club  only 
the  privileTC  of  determining  whether  at  any  given  time  or  times  any 
radio  or  television  station  in  its  home  territory  is  to  broadcast,  rebroad¬ 
cast,  or  telecast  a  Major  League  game  or  games  (other  than  its  own). 

The  local  club  may  give  its  consent  for  a  broadcast  or  telecast  of  a 
Major  League  g;ame  or  g;ames  to  be  made  at  a  certain  time  or  times,  and 
withhold  it  for  a  broadcast  or  telecast  to  be  made  at  other  times;  for 
example,  it  may  consent  only  to  afternoon  or  weekday  broadcasts  or 
telecasts,  or  to  broadcasts  or  telecasts  to  be  made  on  certain  named 
dates,  and  it  may  withhold  its  consent  to  broadcasts  or  telecasts  made 
in  the  evenings,  on  weekends,  or  on  other  named  dates.  As  explained  in 
more  detail  in  the  numbered  paragraphs  of  this  notice  set  out  below, 
however,  the  Rule  gives  to  the  local  Major  or  Minor  League  clubs  no 
other  privilege  or  right  with  respect  to  the  local  broadcast  or  telecast  of 
Major  League  games.  .  .  . 

To  the  extent  that  a  Minor  League  club  attempts  or  has  attempted 
to  desiraate  the  station  to  carry  the  broadcast  or  telecast  of  designated 
Major  League  games,  or  to  give  a  consent  limited  only  to  certain  desig¬ 
nate  stations,  the  Major  Lea^e  home  club,  or  the  Major  League,  as  the 
case  may  be,  may  disreg;ard  the  attempted  limitation  on  the  consent  and 
may  consider  the  consent  which  has  be^  given  as  an  unlimited  consent  to 
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the  broadcast  and/or  telecast  of  such  Major  League  games  in  the  home 
territory  of  the_  Minor  League  club.  .  .  . 

Just  as  Major  Leagrue  Rule  1(d)  gives  local  Major  or  Minor  League 
clubs  no  right  to  designate  the  local  radio  station  which  is  to  broadcast 
locally  a  Major  League  g^me  played  elsewhere,  so  it  gives  them  no  right 
to  desiraate  the  commercial  product  or  company  which  is  to  be  advertised 
by  such  broadcasts.  A  consent  to  a  local  broadcast  given  on  condition 
that  the  broadcast  include  one  or  more  designated  ''commercials”  may  be 
taken  by  the  Major  Leagfue  club  desiring  to  make  the  broadcast  as  an 
unlimited  consent  to  such  broadcast.  .  .  . 

Major  League  Rule  1(d)  is  clear  that,  regardless  of  the  location  of 
other  Major  or  Minor  League  clubs,  any  Major  League  club  may  broad¬ 
cast  or  telecast  any  of  its  games,  both  home  and  away  from  home,  from 
any  radio  or  television  station  or  stations  located  anywhere  within  the 
50-mile  radius  of  its  home  territory,  without  obtaining  the  consent  of 
any  other  club  or  clubs.  The  power  or  the  number  of  the  radio  or  tele¬ 
vision  stations  involved  is  not  material,  and  the  type  of  broadcast, 
rebroadcast,  transcription  broadcast,  or  telecast  is  also  not  material. 
Similarly,  the  fact  that  other  Major  or  Minor  Leagpe  clubs  may  also  be 
located  within  the  Major  League  club’s  home  territory,  or  outside  this 
territory  but  within  50  miles  of  one  or  more  of  the  radio  or  television 
stations  which  are  within  it,  is  also  not  material. 

Where,  however,  the  radio  or  television  station  involved  is  not  within 
the  home  territory  of  either  of  the  Major  League  clubs  actually  playing 
the  game  to  be  broadcast  or  telecast.  Major  League  Rule  1(d)  requires 
that  the  consent  of  all  Major  and  Minor  Leagme  clubs  within  50  miles  of 
this  station  must  be  obtained  before  the  radio  broadcast  or  telecast  is 
authorized. 

The  Notice  concludes  with  the  warning  that  a  consent  once 
given  to  make  certain  broadcasts  or  telecasts  within  a  club’s  home 
territory  may  not  thereafter  effectively  be  withdrawn,  although 
a  consent  to  the  broadcast  or  telecast  of  individual  games  on  certain 
dates  does  not  carry  with  it  a  consent  to  the  broadcast  or  telecast 
of  other  games  at  other  times  or  on  other  dates. 

The  question  of  the  legality  of  the  Rule,  as  well  as  of  certain 
other  practices  of  organized  baseball  with  relation  to  radio  broad¬ 
casting,  has  been  under  consideration  by  the  Department  of  Justice 
for  some  time,  and  conferences  have  recently  been  held  with  repre¬ 
sentatives  of  interested  parties.  The  ultimate  result  may  be  a 
consent  decree.* 


‘  Broadcasting,  August  15,  1949,  page  23. 
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OPINION  OF  AMERICAN  BAR  ASSOCIATION  STANDING 
COMMITTEE  ON  PROFESSIONAL  ETHICS 
AND  GRIEVANCES 


Opinion  No.  279 
(June  18,  1949) 

ACQUIRING  INTEREST  IN  LITIGATION— Where  a  corporation  is 
organized  by  a  lawyer  for  the  purpose  of  filing  with  and  pro¬ 
secuting  before  the  Federal  Communications  Commission  an 
application  for  radio  broadcasting  license,  it  is  unprofessional 
for  him  to  contract  to  accept  stock  in  the  corporation  as  his 
fee  for  prosecuting  the  application  and  resisting  another 
applicant’s  claim  to  a  license. 

A  member  of  the  Association  submits  the  following  inquiry : 

Where  corporation  A  and  the  owner  of  an  existing  radio  station 
have  filed  an  application  with  the  Federal  Communications  Commission 
for  approval  of  transfer  of  control  or  assignment  of  license  of  the  station 
to  corporation  A,  can  a  lawyer,  in  view  of  Canon  10,  purchase  or  subscribe 
for  stock  in  corporation  B  organized  for  the  purpose  of  filing  a  com¬ 
peting  or  counter  application  pursuant  to  Rule  1.321  of  the  Rules  and 
Regulations  of  the  Federal  Communications  Commission? 

And  the  member  supplemented  that  question  by  asking  whether 
the  lawyer 

Could  buy  stock  in  the  corporation  or  accept  stock  in  the  corporation  as 
payment  of  his  fee  for  legal  services  rendered  to  the  corporation  without 
violating  Canon  10? 

We  understand  the  “legal  services  rendered”  would  be  in 
connection  with  organizing  the  corporation,  prosecuting  before  the 
Federal  Communications  Commission  the  corporation’s  application 
for  a  radio  broadcasting  license,  and  resisting  the  granting  of  a 
license  to  another  applicant. 

Canons  10,  26 
Opinions  176,  246,  20 

The  Opinion  of  the  Committee  was  stated  by  Mr.  Jones,  Messrs. 
Brand,  Jackson,  Miller,  White,  Wuerthner,  and  Drinker  concurring. 

Canon  10  provides : 

The  lawyer  should  not  purchase  any  interest  in  the  subject  matter  of  the 
litigation  which  he  is  conducting. 
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In  construing  that  Canon  we  held  in  Opinion  246  that  it  was 
improper  for  a  lawyer  to  purchase  stock  in  a  corporation  in  order 
that  he  and  his  client  (who  owned  a  few  shares  of  the  corporation 
stock)  together  might  hold  enough  stock  to  justify  the  expense  of 
an  audit  in  preparation  of  a  stockholders’  suit  to  be  instituted  by  the 
lawyer.  We  said  in  that  opinion : 

The  purchase  of  shares  of  stock  in  the  corporation  by  the  lawyer  is 
a  purchase  by  the  lawyer  of  an  interest  in  the  subject  matter  of  litiga¬ 
tion  to  be  instituted  and  conducted  by  the  lawyer  for  the  purpose  of 
putting  an  end  to  the  alleged  appropriation  by  the  officers  and  directors 
to  their  own  use  of  income  and  assets  of  the  corporation.  A  successful 
suit  would  better  the  value  of  the  stock  to  the  advantage  of  its  holders 
and  so  the  lawyer  would  profit  from  his  purchase,  as  well  as  from 
compensation  for  his  services.  Canon  10  is  clearly  violated. 

And  in  Opinion  176  we  declared  it  to  be  improper  for  a  lawyer 
to  enter  into  an  arrangement  with  a  layman  whose  business  was 
the  purchase  of  legacies  and  interests  in  estates,  under  which  the 
lawyer  would  investigate  the  interest  to  be  purchased  and  after 
purchase  collect  it  by  litigation  or  otherwise,  in  consideration  for 
which  the  lawyer  would  be  given  a  share  in  the  interest  purchased. 
In  that  opinion  we  said: 

This  practice  offends  two  of  the  Canons  of  Professional  Ethics — 
Canon  10,  which  prohibits  a  lawyer  from  purchasing  any  interest  in  the 
subject  matter  of  litigation  which  he  is  conducting,  and  Canon  28, 
proscribing  the  stirring  up  of  strife  and  litigation.  It  is  true  that  litiga¬ 
tion  may  never  ensue,  and  that  it  is  not  in  course  of  conduct  at  the  time 
the  purchase  is  made,  but,  in  the  opinion  of  the  committee  this  does  not 
alter  the  unprofessional  nature  of  the  transaction. 

The  views  expressed  in  those  two  opinions  apply  to  the  instant 
question.  Just  as  the  purchase  of  corporation  stock  in  Opinion  246 
and  the  receiving  of  a  share  of  the  interest  in  an  estate  in  Opinion 
176  were  violations  of  Canon  10,  so  would  that  rule  of  ethics  be 
infringed  if  in  the  case  under  consideration  the  lawyer  were  to 
acquire  the  corporation’s  stock  either  by  purchase  or  in  payment 
of  his  fee.  And  it  would  be  no  less  a  violation  of  Canon  10  bec^iuse 
the  application  for  license  would,  at  least  in  the  beginning,  be 
passed  upon  by  an  administrative  agency  and  not  by  a  court.  See 
Canon  26  and  Opinion  20.  In  holding  that  Canon  10  would  be  vio¬ 
lated  we  limit  our  ruling  to  the  facts  presented  and  do  not  say  that 
under  no  circumstances  is  it  proper  for  a  lawyer  to  accept  as  an 
attorney’s  fee  a  stock  interest  in  a  corporate  client. 
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Review  of  Recent  Articles  in  Legal  Periodicals 

Administrative  Procedure 

“Official  Notice”  is  the  topic  of  Prof.  Kenneth  C.  Davis’  latest 
article,  a  fifty-page  dissertation  in  the  Harvard  Law  Review.^  Prof. 
Davis’  thesis  is  “that  the  limitations  of  the  traditional  doctrine  of 
judicial  notice  are  largely  irrelevant  to  the  work  of  regulatory 
agencies,  that  the  tendency  to  apply  these  restrictions  to  the 
administrative  process  has  had  the  unfortunate  effect  of  weaken¬ 
ing  the  protection  of  the  public  interest  and  dulling  the  edge  of 
administrative  initiative,  that  the  only  limit  on  official  notice 
should  be  the  requirement  of  fair  hearing,  and  that  the  cardinal 
principle  of  fair  hearing  is  neither  that  all  facts  should  be  in  the 
record  nor  that  all  facts  should  be  subject  to  cross-examination  and 
rebuttal  evidence,  but  rather  that  parties  should  have  opportunity 
to  meet  in  the  appropriate  fashion  any  materials  that  influence 
decision.”  The  problem  as  he  sees  it  is  largely  one  of  administrative 
procedure.  While  most  of  Prof.  Davis’  examples  in  this  article  are 
drawn  from  I.C.C.  proceedings,  his  argument  is  consistent  with  his 
earlier  articles,  reviewed  in  these  pages.*  He  feels  that  the  agency 
should  be  permitted  to  take  notice  of  extra-record  facts,  subject  to 
appropriate  safeguards  to  assure  a  fair  hearing,  whether  by  state¬ 
ment  of  the  facts  in  the  proposed  decision  or  by  their  statement  in 
the  final  report.  The  degree  of  procedural  protection  needed  de¬ 
pends  on  the  adjudicative  or  legislative  character  of  the  facts,  the 
degree  of  doubt  or  certainty,  and  the  directness  of  bearing  on  the 
decision.  The  chief  danger  to  procedural  fairness  is  not  in  the  use 
of  extra-record  facts  but  in  improper  failure  to  reveal  their  use. 

The  Court  of  Appeals  decision  in  the  L.  B.  Wilson  case’  is  the 
subject  of  a  note  by  Daniel  C.  Knickerbocker,  Jr.,  in  the  Cornell 
Law  Quarterly.*  Mr.  Knickerbocker  approves  of  the  principal  hold¬ 
ing  of  the  case,  although  the  subtleties  of  the  issues  involved, 
pointed  up  by  the  concurring  opinion  of  Judge  Prettyman,  are 
completely  ignored.®  The  note  is  devoted  almost  entirely  to  a 
criticism  of  the  statements  in  Judge  Stephens’  opinion  indicating 
that  a  licensee  has  a  quasi-property  right  in  the  license.  After  a 
careful  review  of  the  Supreme  Court  and  Court  of  Appeals  decisions 


’62  Harvard  Law  Review  537  (February,  1949). 

‘  See  9  F.C.  Bar  J.  87. 

•L.  B.  Wilson,  Inc.  v.  F.C.C.,  170  F.  (2d)  793,  4  R.R.  2001  (App.  D.C.  1948), 
noted  in  9  F.C.  Bar  J.  48  (1948). 

*34  Cornell  Law  Quarterly  608  (Summer,  1949). 

*  Unfortunately  .also  the  note  seems  to  have  been  written  without  knowledge  of 
the  decisions  in  the  WJR  cases  (see  page  101,  infra). 
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on  this  point,  Mr.  Knickerbocker  concludes  that  the  theory  of  a 
property  right  is  thoroughly  discredited. 

The  use  of  stays  on  appeals  from  the  F.C.C.  and  C.A.B.  is 
discussed  by  Richard  P.  Williams  III  in  the  Virginia  Law  Review.* 
Section  10(d)  of  the  Administrative  Procedure  Act,  Mr.  Williams 
thinks,  has  not  substantially  changed  the  law  as  to  stays.  The 
policy  of  judicial  abnegation  generally  followed  by  the  Court  of 
Appeals  in  the  matter  of  stays  he  feels  to  be  highly  commendable. 

Collateral  Attack  on  Commission  Decisions 

The  decision  in  the  Georgia  Tech  case,^  now  pending  in  the 
Supreme  Court  on  petition  for  writ  of  certiorari  (see  page  116, 
infra)  is  criticized  in  the  Columbia  Law  Review  for  June.®  The 
Georgia  court  in  that  case  refused  to  give  controlling  force  to  a 
Commission  decision  conditioning  renewal  of  license  uiwn  the 
licensee’s  disavowal  of  a  contract  with  a  corporation  which  had 
formerly  operated  the  station  for  the  licensee,  and  granted  the 
corporation  damages  under  the  contract.  The  note  contends  that 
the  Commission’s  orders  are  not  subject  to  collateral  attack  in  state 
courts,  and  that  recovery  therefore  should  hardly  have  been  predi¬ 
cated  upon  “departure  from  [the  Commission’s]  determination  of 
public  interest.’’  The  Commission’s  action  excused  the  licensee 
from  performing  its  contract  and  damages  for  breach  of  contract 
should  not  have  been  assessed.  However,  the  court  might  have 
awarded  the  promisee  the  value  of  his  full  performance  less  the 
value  of  what  he  had  received  in  return.  A  lump  sum  payment 
might  have  a  serious  temporary  effect  on  the  licensee’s  financial 
position  but  it  would  not  result  in  “such  a  continuous  drain  on  its 
income  as  might  eliminate  its  incentive  to  serve  the  public  interest.” 
This  the  writer  thinks  would  have  been  “an  equitable  resolution” 
of  the  case. 

Defamation  by  Radio 

The  decision  in  Kelly  v.  Hoffman*  is  the  subject  of  five  more 
law  review  notes,  two  favorable  and  three  unfavorable.  The  Baylor 
Law  Review  takes  the  position  that  defamation  by  radio  should  be 
a  new  tort  and  the  broadcaster  absolutely  liable,  just  as  a  news¬ 
paper  publisher.*®  The  Michigan  Law  Review,  however,  feels  that 
the  result  in  the  Kelly  case  is  a  reasonable  and  desirable  one; 
nevertheless,  it  is  suggested  that  the  legislation  is  the  best  way 


*35  Virginia  Law  Review  236  (February,  1949). 

’  See  9  F.C.  Bar  J.  141. 

*49  Columbia  Law  Review  855  (June,  1949). 

•See  9  F.C.  Bar  J.  93,  135  (1948),  10  F.C.  Bar  J.  11  (1949). 
"1  Baylor  Law  Review  371  (Winter,  1949). 
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out  of  “analytical  difficulties  in  the  field  of  radio  defamation."” 
The  writer  in  the  Rutgers  Law  Review”  approves  the  result  of  the 
decision  but  deplores  the  court’s  abdication  of  power  to  the  legis¬ 
lature  to  balance  policy  considerations.  The  comparison  of  radio 
broadcasting  with  newspaper  publication  is  thought  to  be  “fatuous" 
because  a  newspaper  performs  an  affirmative  act  of  publication 
whereas  a  broadcaster  merely  permits  persons  to  use  its  facilities; 
this  argument,  of  course,  cannot  be  squared  with  the  Commission’s 
ideas  as  to  the  responsibilities  of  the  licensee.  It  is  also  argued 
that  there  is  no  need  for  absolute  liability  because  few  litigated 
cases  involve  defamation  by  radio,  but  this  seems  a  complete  non 
sequitur.  Absolute  liability,  it  is  feared,  would  deter  broadcasters 
from  presenting  controversial  matter.  The  author  of  the  note  in 
the  Boston  University  Law  Review”  feels  that  the  rules  and 
terminology  of  common-law  libel  and  slander  cannot  be  applied  to 
the  question  of  defamation  by  radio.  To  do  so  results  in  the  exercise 
of  mere  verbal  logic  and  the  drawing  of  specious  analogies.  He 
points  out  that  in  other  cases  where  the  law  imposes  absolute 
liability,  the  important  factors  are  the  one-sidedness  of  the  risk 
and  the  defendant’s  ability  to  distribute  the  loss.  In  determining 
whether  there  should  be  absolute  liability  for  radio  defamation, 
we  should  ask:  (1)  Is  there  such  a  common  usage  as  to  give  rise 
to  a  mutuality  of  risk?  (2)  Is  the  broadcaster  better  able  to  dis¬ 
tribute  the  loss  ?  (3)  Is  the  risk  created  by  broadcasting  irreducible 
or  may  it  be  eliminated  by  the  exercise  of  utmost  care  ?  The  answer 
to  the  first  question  is  no:  no  reciprocal  harm  can  occur.  The 
second  question  of  course  is  answered  in  the  affirmative,  and  the 
third  in  the  negative.  Hence,  he  concludes,  there  should  be  no 
relaxation  of  liability  in  the  case  of  broadcast  defamation.  The 
situation  is  a  one-sided  one.  The  writer  in  the  Temple  Law  Quar¬ 
terly”^  also  favors  absolute  liability;  the  possibility  of  avoiding 
publication  or  broadcast  of  defamatory  remarks  is  not  the  test,  but 
the  extent  of  the  harm  which  may  result. 

The  question  of  liability  for  defamation  by  radio  is  also  dis¬ 
cussed  in  a  note  in  the  Harvard  Law  Review”  on  the  1948  Virginia 
statute.  Insofar  as  statutes  relax  the  rule  of  absolute  liability  in 
cases  involving  a  broadcast  from  a  prepared  script,  it  is  thought 
that  they  discriminate  in  indistinguishable  situations  between 
newspapers  and  radio  stations.  To  require  the  plaintiff  to  prove 
negligence  is  also  felt  to  be  an  undue  burden  on  the  plaintiff,  since 
the  facts  are  within  the  knowledge  of  the  station’s  representatives. 
The  difficulties  involved  in  political  broadcasts  are  also  discussed. 


"47  Michigan  Law  Review  722  (March,  1949). 

"3  Rutgers  Law  Review  128  (February,  1949). 

“29  Boston  University  Law  Review  245  (April,  1949). 
“*22  Temple  Law  Quarterly  453  (April,  1949). 

"62  Harvard  Law  Review  709  (February,  1949). 
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Political  Broadcasts 

The  dilemma  raised  by  the  Port  Huron  case  is  treated  once 
more,  this  time  by  Walter  A.  Goldhill  in  the  Yale  Law  Journal.” 
The  most  clear-cut  solution  is  thought  to  be  legislation  explicitly 
incorporating  into  the  Communications  Act  either  a  declaration  of 
liability  on  the  part  of  the  broadcaster  for  defamation  in  political 
broadcasts,  with  a  right  to  censor  defamatory  matter,  or  an  absolu¬ 
tion  from  liability  in  such  cases,  with  no  right  to  censor.  The 
former  alternative  is  thought  to  be  undesirable  because  of  the  chance 
that  stations  may  be  held  liable  for  ad  lib  remarks  over  which  they 
have  no  real  control,  and  because  the  danger  of  liability  may  lead 
stations  to  delete  more  than  they  should.  While  the  Port  Huron 
rule  may  cause  some  hardship  to  defamed  persons,  they  are  not 
without  a  remedy ;  and  the  stations  will  not  be  likely  to  abdicate  all 
responsibility  as  to  content  of  such  broadcasts.  As  between  the 
two  rules,  the  F.C.C.’s  interpretation  is  thought  to  be  preferable. 

A  different  viewpoint  is  expressed  by  Jack  S.  Blanton  in  the 
Texas  Law  Review.”  Mr.  Blanton  thinks  the  solution  is  censorship 
by  the  station  extending  to  defamation  but  not  to  “partisan  political 
remarks”  with  sanctions  to  be  imposed  by  the  Commission  on 
licensees  who  censor  “too  freely.”  He  concedes  that  the  station 
may  have  difficulty  in  verifying  the  truth  of  potentially  libelous 
matter,  but  does  not  think  that  this  factor,  together  with  general 
censorship  of  libel,  will  hamper  the  effectiveness  of  radio  broad¬ 
casting  as  a  medium  of  political  expression.  Nor  is  this  solution 
an  unconstitutional  deprivation  of  freedom  of  speech :  “.  .  .  to  hold 
otherwise  would  hardly  afford  adequate  protection  to  the  innocent 
victim  in  view  of  the  magnitude  of  the  injury  done  by  a  defamatory 
radio  broadcast  and  the  frequent  financial  irresponsibility  of  candi¬ 
dates.”  Whether  or  not  Mr.  Blanton  thinks  the  station  should  be 
liable  for  defamatory  remarks  is  not  clear. 

Gross  Receipts  Taxes  on  Radio  Stations 

The  validity  of  state  gross  receipts  taxes  on  enterprises  en¬ 
gaged  in  interstate  commerce  is  a  subject  on  which  no  one  but  the 
Supreme  Court  can  speak  with  authority,  and  it  has  not  done  so: 
its  decisions  are  difficult  if  not  impossible  to  reconcile.  The  question 
is  one  of  growing  importance,  however,  as  states  scout  about  for 
new  sources  of  revenue.  Radio  stations  cannot  expect  to  be  over¬ 
looked.  Whether  and  to  what  extent  they  are  subject  to  state 
gross  receipts  taxes  is  the  topic  of  an  excellent  note  in  the  Stanford 
Law  Review.” 


“58  Yale  Law  Journal  787  (April,  1949). 
“27  Texas  Law  Review  718  (May,  1949). 
"1  Stanford  Law  Review  740  (June,  1949). 
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Assuming  that  radio  broadcasting  is  entirely  interstate  com¬ 
merce,  or  that  no  apportionment  of  inter-  and  intrastate  business 
can  be  made,  can  a  state  tax  the  gross  receipts?  Applying  the 
“direct  burden”  test,  the  Supreme  Court  in  the  Fisher's  Blend 
case^®  held  in  the  negative.  The  decision  in  the  Western  Live  Stock 
case,^®  however,  seems  to  have  overruled  this,  substituting  the 
“cumulative  burden”  test.  Under  this  test  a  gross  receipts  tax  on 
a  radio  station  should  be  valid,  since  only  one  state  could  impose 
such  a  tax  on  any  one  station.  Even  if  a  state  could  or  would  tax 
reception,  that  would  not  impose  a  cumulative  burden  within  the 
meaning  of  the  rule.  Recent  decisions  of  the  Supreme  Court,  how¬ 
ever,  have  muddied  the  waters  and  it  is  not  at  all  clear  what  test 
would  today  be  applied  to  a  gross  receipts  tax  on  radio  broadcasting. 

Even  if  a  gross  receipts  tax  is  invalid  under  either  of  these 
rules,  it  may  still  be  upheld  by  treating  broadcasting  as  not  inter¬ 
state  commerce  for  this  purpose,  or  by  apportioning  the  intrastate 
business  and  taxing  only  it.  The  former  approach  can  hardly  be 
justified,  but  there  is  much  to  be  said  in  favor  of  the  latter  even 
though  a  physical  segregation  of  inter-  and  intrastate  broadcasting 
is  impossible.  The  theory  of  apportionment  used  in  the  Albuquerque 
Broadcasting  Company  case,®®  however, — permitting  the  state  to 
tax  receipts  from  local  advertisers  but  not  from  national  adver¬ 
tisers — is  felt  to  be  unsound. 

As  a  last  resort,  the  states  may  be  able  to  tax  the  property  of 
a  radio  station  and  measure  the  tax  by  gross  receipts.  Validity  of 
a  tax  of  this  sort  is  not  clear. 

Television  may  not  raise  as  many  problems  as  radio,  because 
the  more  limited  range  of  television  reception  may  make  it  easier 
to  distinguish  interstate  from  intrastate  business. 

Lottery  Broadcasts 

The  Commission’s  proposal  to  ban  give-away  programs  is 
treated  in  a  lengthy  comment  in  the  Yale  Law  Journal.®^  Unlike 
previous  articles  on  the  subject,*®  the  note  does  not  go  into  the 
merits  of  the  Commission’s  proposed  definitions,  but  is  limited  to 
the  questions  of  the  Commission’s  jurisdiction  to  take  any  action 
against  lottery  broadcasts,  and  of  its  authority — assuming  it  has 
such  jurisdiction — ^to  promulgate  rules  on  the  subject  rather  than 
treat  it  on  a  case-to-case  basis  in  licensing  proceedings. 

“Fisher’s  Blend  Station  v.  Tax  Commission,  297  U.S.  650  (1936). 

"Western  Live  Stock  v.  Bureau  of  Revenue,  303  U.S.  250  (1938). 

"Albuquerque  Broadcasting  Co.  v.  Bureau  of  Revenue,  51  N.M.  332,  184  P.  (2d) 
416  (1947).  See  9  F.C.  Bar  J.  95. 

"58  Yale  Law  Journal  1093  (June,  1949). 

"See  10  F.C.  Bar  J.  11. 
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Jurisdiction  to  enforce  the  statutory  prohibition  against  lottery 
broadcasts  may  be  derived  from  Section  1304  of  the  Criminal 
Code — formerly  Section  316  of  the  Communications  Act — or  from 
the  more  general  grant  of  authority  to  the  Commission  to  license 
broadcasters  in  the  public  interest.  The  author  feels  that  the 
Congress  did  intend  that  the  Commission  should  have  power  to 
enforce  Section  316,  and  that  the  transfer  of  the  section  to  the 
Criminal  Code  did  not  divest  it  of  this  power.  In  the  alternative, 
the  Commission  may  assert  jurisdiction  under  its  general  licensing 
powers  either  on  the  theory  that  violation  of  the  lottery  broadcast 
provision  indicates  that  an  applicant  is  unfit  to  be  a  licensee,  or  on 
the  theory  that  lottery  broadcasts  are  a  type  of  program  service 
not  in  the  public  interest. 

Whether  or  not  the  Commission  may  proceed  by  rule-making 
proceedings,  however,  remains  a  question.  It  may  be  argued  that, 
if  jurisdiction  is  derived  solely  from  the  general  licensing  pro¬ 
visions,  any  attempt  to  treat  the  matter  by  rule  would  be  beyond 
the  Commission’s  authority  as  an  attempt  to  enforce  a  provision  of 
the  Criminal  Code.  The  author,  however,  feels  that  this  argument 
is  fallacious:  such  rules  would  not  constitute  a  direct  and  inde¬ 
pendent  measure  to  enforce  Section  1304,  but  would  derive  their 
force  from  the  Commission’s  authority  to  deny  or  withdraw  licenses. 
The  broad  interpretation  given  the  Commission’s  rule-making 
authority  in  N.B.C.  v.  United  States^^  is  felt  to  be  applicable  here 
despite  differences  between  the  network  regulations  and  the  pro¬ 
posed  lottery  rules.  To  call  the  rules  merely  “interpretative”  the 
writer  thinks  would  achieve  no  useful  purpose. 

The  author’s  conclusion  is  that  “Despite  the  failure  of  Congress 
specifically  to  impose  responsibility  for  effectuating  the  radio 
lottery  provision  on  the  F.C.C.,  there  appears  ample  support  for 
the  Commission’s  view  that  it  is  charged  with  this  duty,  and  that 
enactment  of  the  proposed  rules  would  be  an  appropriate  means  of 
fulfilling  this  obligation.” 

Property  Rights  in  Sports  Telecasts 

The  question  of  property  rights  in  telecasts  of  sports  events  is 
one  of  the  livest  issues  in  radio  today,  although  court  decisions  have 
been  and  are  likely  to  be  few.^*  Mr.  L.  H.  Mayo  has  contributed  an 
excellent  analysis  of  the  question  in  his  note  on  the  subject  in  the 
Virginia  Law  Review.*® 

The  trouble  is  that  a  sporting  event  is  news,  and  there  can  be 
no  property  right  in  news  itself.  Yet  unless  there  is  a  property 


”319  U.S.  190  (1943). 

”  See  9  F.C.  Bar  J.  97. 

“35  Virginia  Law  Review  246  (February,  1949). 
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right,  it  is  difficult  to  find  a  basis  for  legal  protection  of  a  sports 
telecast.  Any  attempt  to  distinguish  between  sporting  events  and 
news  involves  great  difficulty,  and  even  if  such  a  distinction  can  be 
made  there  would  still  seem  to  be  no  basis  for  finding  a  property 
right  in  the  sports  event  itself.  However,  it  may  well  be  argued  that 
there  is  a  property  right  or  common  law  copyright  in  the  telecast, 
regardless  of  the  subject.  A  telecast  seems  to  meet  the  definition  of 
an  “original,  unpublished,  intellectual  production.”  The  analogy  to 
motion  pictures  is  close.  If  there  is  such  an  absolute  property  right 
or  common  law  copyright,  the  broadcaster  or  promoter  should  be 
able  to  control  the  contemporaneous  or  subsequent  use  of  the 
telecast. 

Radio  Service  Marks 

The  “radio  service  mark”  is  treated  in  a  brief  article  by  Abra¬ 
ham  S.  Greenberg  in  the  Trade-Mark  Reporter.^®  A  radio  service 
mark  is  a  “unique  attention-arresting  device  of  radio  broadcasting” 
such  as  a  program  title,  call  letters,  melody  bits,  musical  tones, 
unique  sounds,  character  names,  and  slogans.  The  article  attempts 
no  detailed  analysis  of  the  nature  and  legal  status  of  such  marks,  but 
consists  chiefly  of  a  lengthy  quotation  from  the  hearings  on  the 
Lanham  Bill  and  of  digests  of  some  twenty  cases  on  point. 

Right  of  Privacy 

The  Alabama  decision  in  Smith  v.  Doss,  noted  in  9  F.C.  Bar  J. 
146  (1948),  is  criticized  in  1  Alabama  Law  Review  124  (Fall,  1948) 
and  3  Miami  Law  Quarterly  318  (February,  1949). 

"39  Trade-Mark  Reporter  (Trade-Mark  Bulletin)  75  (February,  1949). 


EDITORIAL  NOTES 

•  In  the  Spring  issue  of  the  Journal  (page  43)  the  International 
Broadcasting  Union  was  inadvertently  located  in  Berne.  The 
headquarters  of  the  union  are  in  Geneva. 

•  Volume  11  of  the  F.C.C.  Reports  has  been  published  and  is 
available  from  the  Government  Printing  Office  for  $3.75.  The 
1536-page  volume  includes  decisions  rendered  between  July  1,  1945, 
and  June  30,  1947,  the  first  decision  in  the  book  being  the  Avco 
case  (In  the  Matter  of  Powel  Crosley,  Jr.,  11  F.C.C.  3).  The  usual 
tables  and  index  digest  are  included,  together  with  a  number  of 
public  notices  and  reports. 
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RECENT  COURT  AND  AGENCY  DECISIONS 

Applications— Decisions— Grant  upon  Condition— Findings  (Plains 
Radio  Broadcasting  Co.,  U.S.  Court  of  Appeals/  District  of  Columbia 
Circuit/  May  4,  1949,  4  R.R.  2157). 

In  this  case  the  Commission  granted  an  application  upon  condi¬ 
tion  that  the  applicant  file  an  application  for  modification  of  permit 
specifying  5-kw  daytime  power  instead  of  the  1-kw  requested  in 
its  application.  The  applicant’s  evidence  had  all  been  directed  to 
operation  on  1-kw.  Appellant,  the  other  applicant  in  the  consolidated 
hearing,  had  asked  for  5-kw  and  its  evidence  of  course  was  directed 
to  5-kw  operation.  Appellant  contended  that  the  Commission  in 
making  such  a  conditional  grant  had  decided  issues  not  framed  or 
heard.  The  Commission  argued  that  it  could  grant  facilities  “reason¬ 
ably  related”  to  those  requested.  The  court  agreed  with  that,  if 
“reasonably  related”  was  understood  to  mean  “within  the  ambit  of 
the  issues  and  the  evidence.”  The  difficulty  was  that  the  court  could 
not  tell  from  the  record  whether  operation  at  1-kw  was  reasonably 
related  to  operation  at  5-kw.  Accordingly  the  Commission  was 
directed  to  make  findings  to  bring  its  conclusion  within  its  author¬ 
ity  and  if  necessary  to  receive  evidence  upon  which  to  base  those 
findings. 

The  Commission’s  findings  were  found  inadequate  also  on  the 
question  of  comparative  programing.  The  Commission  in  its  deci¬ 
sion  had  found  that  the  successful  applicant  proposed  affiliation 
with  Mutual  Broadcasting  System.  In  denying  rehearing,  the  Com¬ 
mission  recognized  that  this  affiliation  was  not  likely  to  be  made 
because  Mutual  had  affiliated  with  an  existing  station  in  the  town. 
However,  the  Commission  found  that  the  applicant  would  present 
a  well-rounded  and  balanced  program  service.  This  did  not  satisfy 
the  court.  There  were  no  findings  as  to  what  type  of  program  the 
applicant  proposed.  The  case  being  a  comparative  one,  the  question 
was  not  whether  the  applicant  would  present  a  well-rounded  pro¬ 
-am  but  whether  its  proposals  would  better  serve  the  public 
interest  than  those  of  the  other  applicant.  No  such  conclusion  could 
be  made  in  the  absence  of  evidence  and  findings  as  to  what  the 
program  proposals  were. 

Still  a  third  inadequacy  in  the  decision  lay  in  the  fact  that  the 
Commission  had  apparently  given  weight  to  the  fact  that  the  appel¬ 
lant  owned  the  only  local  newspaper  while  failing  to  give  weight 
to  the  relationship  of  the  other  applicant  to  several  newspapers  and 
radio  stations  in  the  same  general  section  of  the  country.  The  Com¬ 
mission  “cannot  select  and  assert  as  material  the  pertinent  charac¬ 
teristics  of  one  applicant  and  ignore  the  related  features  of  the 
others.” 
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Applications— Verification— Decisions— Comparative  Consideration- 
Program  Proposals  (Johnston  Broadcasting  Co.  v.  F.C.C.#  U.S.  Court 
of  Appeals,  District  of  Columbia  Circuit,  May  4,  1949,  4  R.R.  2138). 

The  Court  of  Appeals  held  in  this  case  that,  where  an  applica¬ 
tion  was  sworn  to  prior  to  preparation  of  an  engineering  report 
which  was  later  attached  to  and  made  part  of  the  application,  the 
application  was  fatally  defective  and  could  not  be  made  the  basis 
of  a  grant  even  after  hearing,  nothing  having  been  done  to  cure  the 
insufficiency  of  the  verification.  The  statute  says  that  an  applica¬ 
tion  must  be  sworn  to,  and  this  means  that  the  contents  of  the 
application  must  be  supported  by  affidavit.  Under  the  Commission’s 
regulations,  the  engineering  report  is  part  of  the  application.  The 
Commission  has  no  authority  to  waive  the  requirement  of  verifica¬ 
tion,  and  whether  or  not  the  opposing  applicant  could  have  waived 
it,  he  did  not.  While  carefully  refraining  from  telling  the  Commis¬ 
sion  what  to  do,  the  court  intimated  that  the  defective  verification 
could  have  been  corrected  by  amendment  at  some  time  in  the 
proceedings.^ 

While  reversing  the  Commission’s  order  because  of  the  im¬ 
proper  verification,  the  court  nevertheless  considered  the  merits  of 
the  appeal.  The  court  prefaced  its  opinion  on  this  point  by  a  lengthy 
analysis  of  the  process  of  comparative  consideration  of  two  or  more 
qualified  applicants.  The  essentials,  the  court  said,  are  these: 
“(1)  The  bases  of  reasons  for  the  final  conclusion  must  be  clearly 
stated.  (2)  That  conclusion  must  be  a  rational  result  from  the  find¬ 
ings  of  ultimate  facts,  and  those  findings  must  be  sufficient  in 
number  and  substance  to  support  the  conclusion.  (3)  The  ultimate 
facts  as  found  must  appear  as  rational  inferences  from  the  findings 
of  basic  facts.  (4)  The  findings  of  the  basic  facts  must  be  supported 
by  substantial  evidence.  (5)  Findings  must  be  made  in  respect  to 
every  difference,  except  those  which  are  frivolous  or  wholly  unsub¬ 
stantial,  between  the  applicants  indicated  by  the  evidence  and 
advanced  by  one  of  the  parties  as  effective.  (6)  The  final  conclusion 
must  be  upon  a  composite  consideration  of  the  findings  as  to  the 
several  differences,  pro  and  con  each  applicant.”  The  first  four 
elements  are  established  requisites  of  all  Commission  decisions ;  the 
last  two  are  made  necessary  by  the  peculiar  characteristics  of  a 
comparative  determination.  “The  Commission  cannot  ignore  a 
material  difference  between  two  applicants  and  make  findings  in 
respect  to  selected  characteristics  only.  Neither  can  it  base  its 
conclusion  upon  a  selection  from  among  its  findings  of  differences 

’The  Commission  has  set  down  for  oral  argument  the  motion  of  the  originally 
successful  applicant  for  leave  to  amend  his  application  and  for  grant,  and  the  motion  of 
Johnston  Broadcasting  Company  for  grant  of  its  application.  The  parties  to  two  similar 
cases  were  authorized  to  participate  in  the  argument 
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and  ignore  all  other  findings.”  It  must  reach  a  over-all  relative 
determination  upon  an  evaluation  of  all  factors.  There  is  “no  essen¬ 
tial  absolute  in  making  a  comparison” ;  once  the  minimum  qualifica¬ 
tions  of  each  applicant  is  made  out,  the  Commission  can  depend 
upon  the  parties  to  present  whatever  factual  matter  bears  on  a 
choice  between  them,  and  need  not  itself  search  out  differences, 
although  it  may  do  so  in  its  discretion.  “There  are  no  established 
criteria  by  which  a  choice  between  the  applicants  must  be  made.” 
In  the  instant  case,  the  Commission  had  based  its  choice  chiefly  on 
its  findings  that  the  successful  applicant’s  program  plans  were 
superior  and  that  its  planned  staff  operations  promised  a  much 
more  effective  provision  for  program  preparation  and  presentation. 
These  findings  were  supported  by  substantial  evidence  and  the 
conclusions  were  within  the  Commission’s  discretion.  Consideration 
of  proposed  programs  is  not  a  form  of  censorship. 

Applications— Fair,  Efficient,  and  Equitable  Distribution  of  Facilities 
(Easton  Publishing  Co.  v.  F.C.C.,  U.S.  Court  of  Appeals,  District  of 
Columbia  Circuit,  May  4,  1949,  4  R.R!.  2147). 

The  Commission  in  this  case  had  favored  Allentown  over 
Easton,  Pa.,  in  a  comparative  case  under  Section  307  (b)  of  the  Act. 
Appellant  contended  that  the  Commission  should  have  evaluated  the 
power  and  hours  of  operation  of  the  various  stations  already  in 
operation  in  the  two  communities  by  assigning  point  values  to  each 
feature  of  each  station.  The  court  rejected  the  argument.  No  for¬ 
mula  had  been  advanced  with  the  assertion  or  suggestion  that  it 
would  produce  accurate,  conclusive  results.  Earlier  statutes  pro¬ 
viding  for  a  determination  by  formula  had  not  worked  and  the  law 
was  deliberately  changed. 

Appellant  argued  also  that  the  Commission  was  required  to 
take  into  account  existing  FM  as  well  as  AM  stations  in  determining 
the  location  of  a  new  AM  station ;  that  FM  stations  must  be  assigned 
factors  of  value  of  the  same  sort  and  in  the  same  manner  as  FM 
stations.  This  argument  was  also  rejected.  If  FM  stations  were 
required  to  be  considered  in  allocating  new  AM  stations,  the  con¬ 
verse  would  be  true,  with  a  resultant  disruption  of  the  even  develop¬ 
ment  of  FM  service.  Whether  or  not  a  new  service  calls  for  a  new 
pattern  of  allocation.  Congress  has  not  directed  the  contrary.  Like¬ 
wise,  an  extension  of  the  older  service  need  not  necessarily  contem¬ 
plate  the  pattern  of  development  of  the  new.  There  are  fundamental 
physical  differences  between  AM  and  FM.  The  Commission  should 
consider  the  existence  of  FM  service  but  it  is  not  required  to  treat 
an  FM  station  as  if  it  were  an  AM. 
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The  court,  however,  upheld  appellant  on  its  third  contention. 
The  Commission  had  found  that  Allentown  was  in  greater  need  of 
another  radio  station  than  Easton,  but  the  court  could  not  tell 
from  the  findings  what  made  the  Commission  think  so.  The  Com¬ 
mission  had  made  no  findings  as  to  the  service  presently  available 
to  each  community  in  terms  of  radio  programs,  and  it  gave  no 
indication  of  the  comparative  qualities  of  the  programs  proposed 
by  the  applicants,  of  the  lack  of  any  particular  t3q)e  of  service  in 
either  community,  or  of  the  greater  ability  of  either  applicant  to 
meet  the  need.  Difference  in  size  of  communities  does  not  necessarily 
spell  a  difference  in  need.  The  case  was  remanded  for  findings  on 
this  point. 


Carriers— Claims  for  Overcharges— Statute  of  Limitations  (Opinion 
of  the  Comptroller  General/  B-82604/  April  29,  1949). 

The  one-year  statute  of  limitations  in  Section  415  of  the  Com¬ 
munications  Act  is  not  applicable  to  claims  by  the  Government.  A 
carrier  could  not  resist  a  claim  for  refund  of  overpayments  on 
Government  messages  on  the  ground  that  claim  was  not  made 
within  the  one-year  period. 


Common  Law  Copyright— Property  Right  in  Idea  for  Radio  Show 
(Stanley  v.  Columbia  Broadcasting  System,  Inc.,  34  Adv.  Cal.  Ill 
(Calif.  Supreme  Court,  July  1,  1949)). 

Plaintiff  recovered  a  judgment  for  $35,000  for  asserted  piracy 
of  his  idea  for  a  radio  show.  Under  plaintiff’s  plan,  entitled 
“Hollywood  Preview”  or  “Preview  Parade,”  sketches  or  scenarios 
which  the  author  was  offering  for  motion  picture  use  would  be 
adapted  for  radio  presentation.  A  prominent  motion  picture  figure 
would  act  as  special  announcer  or  “producer”  for  the  radio  pre¬ 
sentation.  The  radio  audience  would  be  asked  to  send  in  their 
opinions  of  the  show  with  particular  reference  to  whether  they 
would  like  a  motion  picture  version  and  their  ideas  for  casting  the 
parts,  and  a  cash  prize  would  be  awarded  each  week  to  the  author 
of  the  “best  letter.”  Defendant’s  program  was  similar  to  plaintiffs 
plan  in  all  its  essential  features  and  the  evidence  established  that 
plaintiff  had  submitted  his  plan  to  defendant  and  that  there  was 
opportunity  to  appropriate  the  idea.  The  principal  question  oh  the 
appeal  was  whether  plaintiffs  idea  was  so  new  and  novel  as  to  be 
worthy  of  protection  (it  had  not  been  copyrighted).  The  court 
conceded  that  there  was  nothing  new  in  the  broadcasting  of  plays, 
in  the  use  of  the  words  “Hollywood  Preview”  or  in  audience  par¬ 
ticipation,  but  said  that  “when  all  of  these  elements  are  joined  to 
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make  one  idea  for  a  radio  program,  it  is  the  combination  which  is 
new  and  novel.”  In  any  event,  the  question  of  originality  of 
plaintiff’s  program  was  one  of  fact  for  the  jury.  Defendant  also 
contended  that  plaintiff’s  idea  had  been  made  public,  but  the  court 
held  that  the  making  of  an  audition  recording  before  an  audience  in 
the  N.B.C.  studio  was  a  “restricted  or  limit^”  publication  and  did 
not  destroy  plaintiffs  rights.  Justice  Schauer  filed  a  concurring 
opinion.  Justice  Traynor  filed  a  lengthy  dissent  in  which  Justice 
Edmonds  concurred.  He  did  not  feel  that  defendant  had  copied 
plaintiffs  idea. 


Contracts— Television  Rights  (Weiss  v.  Hollywood  Film  Enterprises/ 
Inc.,  Calif.  Superior  Court,  Los  Angeles  County,  No.  559934, 
June  10,  1949). 

Plaintiff  by  a  contract  granted  to  defendant  the  “exclusive 
right  to  make,  sell,  exploit,  lease,  license,  rent  and  exhibit  positive 
prints  with  sound  in  black  and  white  in  sixteen  and  eight  millimeter 
sizes  made  from  .  .  .  described  35  millimeter  size  black  and  white 
negatives,  non-theatrical  only ...”  The  court  held  that  the  contract 
did  not  grant  “television”  rights  and  that  defendant  might  not  ^ant 
to  anyone,  for  theatrical  or  non-theatrical  uses,  television  rights, 
since  he  did  not  have  any  such  rights.  “That  television  productions 
are  in  the  theatrical  and  not  in  the  non-theatrical  field  must  be 
obvious  to  everybody.”  Defendant’s  endeavor  to  sell  or  lease 
television  rights  which  it  did  not  have  was  a  violation  of  plaintiffs 
property  rights  as  well  as  a  breach  of  contract.  Hence  it  could  be 
enjoined. 


Dofamotlon— Damages— Effect  of  Correction  (Werner  v.  5outhem 
California  Associated  Newspapers,  92  Adv.  Cal.  App.  224,  206 
P.(2d)  952,  1949). 

Section  48a  of  the  Civil  Code  of  California  provides  that  in  an 
action  for  damages  for  publication  of  a  libel  in  a  newspaper,  or  of 
a  slander  by  a  radio  broadcast,  the  plaintiff  shall  recover  only 
special  damages  (i.e.,  damages  to  property,  business,  trade,  profes¬ 
sion,  or  occupation)  unless  a  correction  is  demanded  and  not  pub¬ 
lish^  or  broadcast.  If  plaintiff  demands  correction  within  20  days 
after  knowledge  of  the  publication  or  broadcast,  and  the  correction 
is  not  published  or  broadcast  in  substantially  as  conspicuous  a 
manner  as  were  the  statements  claimed  to  be  libelous,  plaintiff  may 
recover  general,  special,  and  exemplary  damages.  The  court  in 
the  instant  case  held  this  section  unconstitutional.  The  California 
dionstitution  guarantees  the  right  to  every  person  to  speak  and 
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write  freely  “being  responsible  for  the  abuse  of  that  right.”  The 
legislature  may  not  abridge  or  curtail  the  responsibility  of  the 
writer  or  publisher  of  defamatory  matter.  “If  liability  for  damages 
may  be  limited  by  the  legislature  in  one  particular  it  may  be 
limited  in  another  and  another  until  the  legislative  power  shall  have 
been  exercised  to  such  an  extent  that  the  import  and  reality  of  the 
constitutionally  imposed  responsibility  will  have  vanished  leaving 
no  more  substance  than  the  grin  of  Alice’s  Cheshire  cat.”  The 
rights  of  a  defamed  party  may  not  be  so  limited.  The  right  to 
recover  actual  damages  is  “property.”  Further,  the  statute  is  un¬ 
equal  in  its  operation,  being  limited  to  newspaper  publishers  and 
radio  broadcasters,  while  the  liability  of  other  persons  for  defama¬ 
tion  is  left  unrestricted.  Newspapers  and  radio  broadcasters  are  not 
entitled  to  special  treatment  because  it  is  in  the  public  interest  to 
furnish  “dead-line  spot  news”  which  cannot  be  checked  as  to 
accuracy.  Freedom  of  speech  and  of  the  press  are  not  in  issue  here. 

McComb,  J.,  dissented.  “I  do  not  hold  an  antipathy  for  the 
fourth  estate  and  radio  broadcasters  evidenced  by  the  views  ex¬ 
pressed  in  the  prevailing  opinion.  The  free  press  of  the  United 
States  of  America,  in  more  recent  years  aided  by  radio  commen¬ 
tators,  is  and  has  been  the  first  line  of  defense  and  the  bulwark  of 
the  liberties  of  the  free  men  and  women  of  the  United  States.  .  .  . 
in  my  judgment  the  act  [Section  48a]  does  not  violate  any  provision 
of  the  Constitution  of  the  State  of  California  and  therefore  I  will 
not  join  in  thwarting  the  desires  of  the  people  of  this  state  as 
expressed  through  their  duly  elected  representatives.” 


Free  Speech— Radio  Comment  on  Pending  Criminal  Case  (Baltimore 
Radio  Show,  Inc.  v.  State  of  Maryland,  A.(2d)  (Md.  Ct.  App.,  1949)). 

In  this  case  a  number  of  radio  stations  were  found  guilty  of 
contempt  for  violation  of  a  rule  of  the  Baltimore  Supreme  Bench 
prohibiting  publication  of  information  about  the  conduct  of  or  a 
confession  by  a  person  accused  of  crime  or  of  any  matter  which 
might  affect  a  fair  trial  or  tend  to  interfere  with  the  administration 
of  justice.  The  Court  of  Appeals  held  the  rule  invalid.  This  did 
not  affect  the  inherent  power  of  the  court  to  punish  for  contempt, 
but  that  power  is  limited  by  the  First  and  Fourteenth  Amendments 
to  the  Constitution.  The  guarantees  of  free  speech  and  a  free  press 
apply  to  radio  broadcasts.  The  broadcasts  in  question  were  factual 
in  nature,  having  to  do  with  an  alleged  confession  by  the  accused 
and  with  his  prior  criminal  record,  and  did  not  present  such  a  clear 
and  present  danger  of  deprivation  of  a  fair  trial  as  to  justify  a 
holding  of  contempt.  Markell,  J.,  dissented  in  a  lengthy  opinion. 
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Hearings— Right  to  a  Hearing— Oral  Argument  (F.C.C.  v.  WJR,  The 
Goodwill  Station,  Inc.,  337  U.S.  265,  5  R.R.  2009). 

The  decision  of  the  Court  of  Appeals  in  this  case  was  noted  in 
the  December,  1948,  issue  of  the  Bar  Journal  (9  F.C.  Bar  J.  143). 
The  Court  of  Appeals,  it  will  be  recalled,  held  that  the  Commission 
had  erred  in  dismissing  without  a  hearing  a  petition  for  reconsidera¬ 
tion  filed  by  WJR  against  a  grant  of  an  application  for  daytime  use 
of  its  clear  channel  frequency.  The  Commission  had  done  this  on 
the  ground  that  WJR  was  protected  only  to  the  100  uv/m  contour 
daytime  and  that  its  own  engineering  statement  indicated  that 
interference  would  occur  only  in  an  area  where  WJR’s  field  intensity 
averaged  32  uv/m  or  less.  The  Court  of  Appeals  went  far  beyond 
the  issues  at  hand  in  its  statement  concerning  the  right  to  a  hear¬ 
ing  and  opportunity  to  make  oral  argument.  The  Supreme  Court 
unanimously  reversed  the  Court  of  Appeals  in  a  lengthy  opinion 
by  Justice  Rutledge.  “Taken  at  its  literal  and  explicit  import, 
the  Court’s  broad  constitutional  ruling  cannot  be  sustained.  So 
taken,  it  would  require  oral  argument  upon  every  question  of  law, 
apart  from  the  excluded  interlocutor^/'  matters,  arising  in  adminis¬ 
trative  proceedings  of  every  sort.  ...  It  is  enough  to  say  that  due 
process  of  law,  as  conceived  by  the  Fifth  Amendment,  has  never 
been  cast  in  so  rigid  and  all-inclusive  confinement.”  The  right  of 
oral  argument  as  a  matter  of  procedural  due  process  varies  from 
case  to  case  in  accordance  with  differing  circumstances.  Congress 
has  wide  discretion  in  creating  the  procedure  to  be  followed.  When 
and  under  what  circumstances  procedural  due  process  may  require 
oral  argument  is  “not  a  matter,  under  our  decisions,  for  broadside 
generalization  and  indiscriminate  application.”  “Descending  to  the 
concrete  setting  of  this  case  in  the  provisions  of  the  Communications 
Act,”  the  Court  could  find  no  lack  of  due  process.  Congress  has 
committed  to  the  Commission’s  discretion  the  questions  whether 
and  under  what  circumstances  it  will  allow  or  require  oral  argu¬ 
ment,  except  where  the  Act  expressly  requires  it.  Only  Section 
409(a),  with  reference  to  cases  initially  heard  by  examiners,  gives 
an  express  right  to  oral  argument.  Section  312  (b) ,  on  modification 
of  licenses,  requires  only  “a  reasonable  opportunity  to  show  cause.” 
This  cannot  mean  that  there  is  a  right  to  oral  argument  in  every 
case  coming  within  the  ambit  of  Section  312(b).  Section  4(j)  em¬ 
powers  the  Commission  to  “conduct  its  proceedings  in  such  manner 
as  will  best  conduce  to  the  proper  dispatch  of  business  and  to  the 
ends  of  justice.”  The  matter  of  oral  argument  therefore  is  within 
the  Commission’s  discretion. 

The  Court  remanded  the  case  to  the  Court  of  Appeals  to  deter¬ 
mine  whether  the  petition  for  reconsideration  stated  a  legally 
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sufficient  case  of  indirect  modification  of  its  license  within  the 
terms  of  Section  312(b).  Appellant  thereafter  filed  a  request  for 
leave  to  file  with  the  Commission  an  amended  petition  for  recon¬ 
sideration,  which  the  Commission  opposed  on  the  ground  that  such 
action  was  unnecessary  and  outside  the  scope  of  the  judicial  func¬ 
tions  of  the  Court.  In  the  alternative,  appellant  requested  that  the 
Commission  be  ordered  to  submit  to  the  Court  its  statement  of 
facts  as  to  the  existence  and  extent  of  interference  caused  to 
appellant’s  station,  and  this  was  also  opposed  as  contrary  to  Section 
402  of  the  Act. 

Labor  Relations— Bargaining  Unit  (In  the  Matter  of  Sunshine  Broad¬ 
casting  Co.  et  al./  N.L.R.B.,  Cases  No.  39-RC-34,  37,  38,  39,  June 
8,  1949). 

The  I.B.E.W.  local  in  this  case  sought  a  unit  composed  only 
of  radio  technicians  employed  at  the  station’s  transmitters.  The 
employer  contended  that  the  unit  should  include  the  radio  tech¬ 
nicians  in  its  studio  control  room.  The  transmitter  technicians  were 
experienced  radio  engineers  licensed  by  the  F.C.C.  as  radio  telephone 
operators.  The  control  room  technicians  were  not  licensed  and  were 
not  as  skilled  as  the  transmitter  technicians.  They  were  responsible, 
however,  for  the  proper  operation  of  technical  equipment  in  the 
control  room;  they  performed  no  other  type  of  work  and  together 
with  the  transmitter  technicians  they  constituted  the  technical 
staff  of  the  station  in  a  single  separate  department  under  the 
supervision  of  the  chief  engineer.  The  Board  held  that  under  such 
circumstances,  control  room  and  transmitter  technicians  together 
constitute  a  homogeneous  departmental  group  of  technical  employees 
appropriate  for  the  purposes  of  collective  bargaining,  and  included 
control  room  technicians  in  the  unit. 

In  another  one  of  these  consolidated  cases  the  employer  con¬ 
tended  that  no  election  involving  its  employees  should  be  held  until 
^ter  a  final  determination  by  the  F.C.C.  on  its  application  for  trans¬ 
fer  of  control,  on  the  ground  that  in  the  sale  contract  it  had  agreed 
not  to  execute  any  contracts  which  would  extend  beyond  the  date 
on  which  the  stock  was  actually  transferred.  The  Board  rejected 
the  argument,  saying  that  “Pending  final  action  by  the  Commission 
the  Employer  continues  to  operate  the  station  in  question,  and  we 
perceive  nothing  in  the  Employer’s  contract  with  the  potential 
purchaser  which  is  inconsistent  with  the  Employer’s  obligation  to 
bargain  collectively  with  a  duly  designated  representative  of  its 
employees,  or  makes  it  impossible  for  the  Employer  to  comply  with 
that  obligation.  In  these  circumstances  the  denial  to  the  employees 
in  question  of  the  opportunity  to  select  a  bargaining  representative 
until  some  indefinite  future  date  at  which  a  sale  might  be  con¬ 
summated  is  clearly  unwarranted.’’ 
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Labor  Relations— Bargaining  Unit  (In  the  Matter  of  Wodaam  Corp., 
83  N.L.R.B.,  No.  41,  May  2,  and  Juno  22,  1949). 

A  unit  composed  of  control  room  and  transmitter  technicians 
is  appropriate  notwithstanding  a  history  of  collective  bargaining  on 
a  broader  basis. 

The  control  room  supervisor  and  transmitter  sui^rvisor  may 
not  be  included  in  the  unit  because  of  their  supervisory  status, 
where  their  functions  include  preparation  of  working  schedules  for 
employees;  they  have  authority  to  assign  a  replacement  when  an 
employee  fails  to  report  for  duty,  and  to  direct  employees  to  work 
overtime;  they  assign  technicians  to  special  jobs  away  from  the 
studio  when  the  occasion  arises  and  have  the  authority  to  excuse 
an  employee  from  duty  if  overtime  is  not  involved ;  the  control  room 
supervisor  had  been  handling  matters  which  would  normally  be 
reported  to  the  chief  engineer,  since  the  latter  had  been  at  the 
studio  only  one  day  a  week  over  a  period  of  two  or  three  months; 
and  on  at  least  two  occasions  employees  had  been  discharged  as  a 
result  of  recommendations  of  the  control  room  supervisor. 

Labor  Relations— Bargaining  Unit— Television  Station  (In  the  Matter 
of  KMTR  Radio  Corp.  (KLAC-TV),  N.L.R.B.,  Case  No.  21-RC-748, 
July  8,  1949). 

The  IBEW  local  in  this  case  sought  to  represent  a  unit  com¬ 
posed  of  all  employees  in  both  the  engineering  and  the  program 
departments  at  the  television  broadcasting  studio  and  the  trans¬ 
mitter  station.  lATSE,  intervening,  contended  that  the  unit 
should  be  broken  up  into  two  separate  units  consisting  of  (1)  the 
engineering  department  employees,  excluding  the  projectionist  and 
set  lighting  electricians,  and  (2)  the  program  department  em¬ 
ployees,  including  these  latter.  The  employer  was  neutral.  The 
Board  found  that  all  of  the  employees  in  both  departments  work 
together  in  a  close-knit  group  to  produce  and  put  on  the  air  a 
television  broadcast,  and  that  a  single,  two-department  unit  as 
sought  by  the  IBEW  could  be  appropriate.  On  the  other  hand, 
each  department  separately  forms  an  identifiable  cohesive  group, 
the  employees  in  the  en^neering  department  being  primarily  en¬ 
gaged  in  electronic  engineering  while  the  program  department 
employees  perform  work  of  a  theatrical  nature,  and  are  under  the 
separate  supervision  of  the  program  director.  The  Board  therefore 
directed  separate  elections,  indicating  that  a  single  unit  would  be 
designated  only  if  a  majority  of  the  employees  in  each  group  voted 
for  the  IBEW.  The  projectionist  and  the  set  lighting  electricians 
were  included  in  the  engineering  department  group  since  they  were 
part  of  that  department  and  worked  in  close  association  with  other 
members  of  it. 
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Labor  Relations— Radio  Broadcasting  as  Interstate  Commerce  (In 
the  Matter  of  Stark  Broadcasting  Corp.,  N.L.R.B.,  Case  No.  8-RC-445/ 
July  1,  1949;  In  the  Matter  of  Nebraska  Broadcasting  Co.,  Inc., 
Case  No.  17-RC-443,  August  16,  1949). 

An  employer  owning  and  operating  independent  AM  and  FM 
stations  in  Clanton,  Ohio,  whose  effective  range  for  commercial 
purposes  is  entirely  within  the  State  of  Ohio  although  they  may  be 
heard  in  parts  of  Pennsylvania  and  West  Virginia,  is  engaged  in 
commerce  within  the  meaning  of  the  National  Labor  Relations  Act 
where  about  5%  of  the  gross  income  comes  from  national  adver¬ 
tisers,  some  of  whose  programs  are  sent  transcribed  from  New  York 
City;  about  50%  of  the  gross  comes  from  programs  sponsored  by 
large  industrial  firms  located  in  Canton;  other  income  is  derived 
from  local  business  concerns  which  advertise  goods  and  appliances 
of  national  reputation ;  a  substantial  part  of  the  transcriptions  used 
is  obtained  from  national  transcription  services;  Cleveland  Indian 
games  played  in  cities  outside  of  Ohio  are  relayed  to  the  station 
and  broadcast;  and  the  station  subscribes  to  a  wire  service  and 
employs  telephone  service  and  wire  service  for  remote  broadcasts. 

A  250-watt  station  whose  effective  range  for  commercial  pur¬ 
poses  is  about  35  miles,  the  nearest  state  border  being  40  miles 
away,  is  engaged  in  commerce  where  the  station  is  affiliated  with 
the  Mutual  Broadcasting  System,  more  than  40%  of  its  time  is 
devoted  to  Mutual  programs  piped  in  over  a  leased  wire,  about  8% 
of  the  gross  revenue  is  derived  from  sales  of  advertising  or  radio 
time  to  firms  located  outside  the  state,  and  national  network  pro¬ 
grams  are  sponsored  by  advertisers  of  products  sold  nationwide. 

Labor  Relations— Unfair  Labor  Practices  (In  the  Matter  of  Tennessee 
Valley  Broadcasting  Co.,  N.L.R.B.,  Case  No.  1 0-C-2294,  June  5, 1949). 

Cancellation,  because  of  an  announcer’s  union  activities,  of  an 
arrangement  under  which  the  announcer  was  permitted  to  receive 
a  commission  on  “free  lance”  programs  broadcast  by  the  station, 
the  programs  being  continued  under  other  financial  arrangements, 
constituted  discrimination  against  the  announcer  in  violation  of 
Section  8(a)  (3)  of  the  National  Labor  Relations  Act,  as  amended. 
Respondent  contended  that  the  financial  arrangements  with  respect 
to  these  programs  were  unprofitable,  but  offered  no  evidence  at  the 
hearing  to  support  this  contention,  instead  attempting  to  show  that 
the  individual  was  an  incompetent  announcer.  This  fact,  if  true, 
might  have  been  proper  grounds  for  discharging  him  or  transferring 
him  to  another  type  of  work,  but  it  did  not  tend  to  prove  the  defense. 
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Practice  and  Procedure— Comparative  Consideration— Right  to 
Appeal  (United  Detroit  Theatres  Corp.  v.  F.C.C.,  U.S.  Court  of 
Appeals,  District  of  Columbia  Circuit,  No.  10006,  August  1,  1949, 
5  R.R.  2027). 

Appellant’s  application  for  a  television  station  in  Detroit  was 
filed  on  May  13,  1944,  but  action  on  it  was  deferred  because  of 
appellant’s  relationship  to  Paramount  Pictures  and  the  existence  of 
questions  concerning  multiple  ownership  of  stations  by  that  corpora¬ 
tion.  For  most  of  three  and  a  half  years  there  was  an  available 
channel  which  could  have  been  granted  appellant  without  a  com¬ 
parative  hearing,  but  eventually  only  one  channel  was  left  and  a 
competitive  application  was  filed.  About  that  a  time  a  permittee 
under  an  earlier  grant  filed  an  application  for  extension  of  time 
within  which  to  complete  construction,  and  it  was  granted  without 
hearing.  Appellant  petitioned  for  rehearing  of  this  action,  and 
upon  denial  it  appealed.  Appellant  contended  that  upon  expiration 
of  the  time  originally  allowed  by  the  construction  permit,  the  permit 
was  automatically  canceled,  so  that  the  permittee  became  a  mere 
applicant,  liable  to  being  placed  in  a  comparative  hearing  with  other 
pending  applicants.  The  court  found  this  position  untenable.  The 
application  for  extension  was  filed  within  the  time  originally 
allowed  and  the  permits  were  not  canceled.  Appellant  was  not 
aggrieved  by  any  of  the  orders  of  the  Commission.  The  Commis¬ 
sion’s  delay  in  acting  on  appellant’s  application  was  justified  by  the 
existence  of  the  multiple  ownership  questions;  while  the  Commis¬ 
sion  cannot  arbitrarily  or  capriciously  withhold  action  on  an  applica¬ 
tion  to  the  applicant’s  prejudice,  it  had  not  acted  arbitrarily  here. 

The  court  did  not  pass  on  the  question  of  the  effect  of  failure 
of  the  appellant  to  receive  timely  notice  of  the  denial  of  its  petition 
for  reconsideration,  although  this  issue  was  argued. 

Practice  and  Procedure— Petition  for  Rehearing— Comparative  Con¬ 
sideration-Right  to  Appeal  (KFAB  Broadcasting  Corp.  v.  F.C.C., 
U.S.  Court  of  Appeals,  District  of  Columbia  Circuit,  No.  10047, 
June  13,  1949,  5  R.R.  2022). 

Two  television  channels  were  available  in  Omaha  and  two 
applications  pending  —  that  of  May  Broadcasting  Co.  and  that  of 
appellant.  May’s  application  was  granted.  Five  days  later  a  third 
application  was  filed  and  KFAB  thrown  into  a  consolidated  proceed¬ 
ing  with  it.  KFAB  filed  an  application  for  reconsideration  of  the 
grant  of  the  May  application  on  the  theory  that  it  was  injured 
because  of  the  greater  burden  of  competing  with  the  new  applicant 
for  one  channel  instead  of  competing  with  both  other  applicants  for 
either  of  two  channels.  The  petition  was  denied.  Appellant  con¬ 
tended  that  filing  of  its  petition  for  reconsideration  reopened  the 
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proceedings  on  the  May  application,  so  that  May  thereafter  should 
have  been  placed  in  a  comparative  hearing  with  both  the  other 
applicants.  The  court  rejected  this  argument,  holding  that  filing 
of  a  petition  for  reconsideration  does  not  wipe  out  the  proceedings 
already  had.  The  Act  specifically  provides  that  filing  of  a  petition 
for  rehearing  does  not  even  stay  or  postpone  enforcement  of  an 
order  unless  the  Commission  so  directs.  Appellant  was  not 
aggrieved  by  granting  of  the  May  application.  If  it  was  aggrieved, 
it  was  by  a  subsequent  event.  A  petition  for  rehearing  cannot  create 
a  right  which  the  party  did  not  have  at  the  time  of  the  order.  Filing, 
after  an  application  has  been  granted,  of  an  application  which  would 
be  mutually  exclusive  of  the  granted  permit,  does  not  require  the 
Commission  to  reopen  the  proceeding  for  a  comparative  hearing 
under  the  Ashbacker  case. 


Taxation— Occupation  Tax  on  Radio  Station  (Beard  v.  Vinsonhaler/ 
Ark.  Sup.  Ct.,  May  23,  1949,  5  R.R.  2002). 

The  City  of  Little  Rock  levies  an  annual  occupation  tax  of  $250 
upon  persons  who  carry  on  the  business  of  producing  or  generating 
electromagnetic  waves  for  the  purpose  of  broadcasting  or  engage 
in  the  business  of  intrastate  radio  broadcasting.  The  law  does  not 
apply  to  that  portion  of  the  business  that  may  be  interstate  or 
foreign  commerce,  or  to  business  done  with  the  federal  government. 
An  annual  tax  of  $50  is  also  levied  on  the  business  of  soliciting  radio 
advertising  within  the  city,  with  the  same  exemption.  The  tax 
was  resisted  by  two  radio  stations  on  the  ground  that  all  radio 
broadcasting  is  interstate  commerce  and  that  the  tax  is  unconstitu¬ 
tional.  The  court  conceded  that  radio  broadcasting  is  at  least  partly 
interstate.  However,  the  business  of  these  stations  was  intrastate 
as  well  as  interstate.  The  ordinance  taxes  only  the  local  trans¬ 
actions.  There  is  no  possibility  of  multiple  taxation;  Little  Rock 
alone  can  exact  a  license  fee  for  the  intrastate  business  done  by 
the  stations.  It  may  be  true  that  the  radio  waves  themselves  cannot 
be  divided  into  interstate  and  intrastate,  but  that  is  not  what  is 
taxed;  only  engaging  in  intrastate  business  is  taxed.  Insofar  as 
the  tax  is  considered  a  tax  on  the  generation  of  electromagnetic 
waves,  an  even  more  local  process  is  involved.  A  fortiori,  the  tax 
on  solicitation  of  radio  advertising  is  valid. 

Holt,  J.,  dissented.  He  felt  that  it  was  impossible  to  separate 
intrastate  from  interstate  business  as  far  as  broadcasting  was  con¬ 
cerned.  The  generation  of  electromagnetic  waves  and  their  trans¬ 
mission  is  practically  a  simultaneous  operation  and  neither  can  be 
singled  out  as  a  separate  and  distinct  part  and  subjected  to  local 
taxation. 
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Right  of  Privacy— Television  Broadcast  of  Athletic  Exhibition  (Peter¬ 
son  V.  KMTR  Radio  Corporation,  Los  Angeles  Superior  Court,  No. 
557,555,  July  7,  1949). 

The  issues  in  this  case  were  set  out  in  an  earlier  issue  of  the 
Bar  Journal  (10  F.C.  Bar  J.  36) .  In  sustaining  a  demurrer  without 
leave  to  amend,  the  court  held  that  “a  performer  or  participant  in 
a  public,  semi-public  or  private  show  or  event  where  other  persons 
attend  thereby  waives  his  right  of  privacy  so  far  as  that  perform¬ 
ance  or  event  is  concerned.”  Plaintiffs  had  contracted  to  perform 
before  a  “live”  audience  and  they  could  not  interpose  any  “right  to 
be  let  alone”  as  against  a  television  broadcast  of  their  performance. 
While  a  public  performer  has  a  right  to  privacy  under  appropriate 
circumstances,  there  was  no  invasion  of  such  right  in  this  case. 

The  second  cause  of  action,  on  quantum  meruit,  was  dismissed 
because  there  was  no  element  of  a  promise,  express  or  implied,  to 
pay  for  the  plaintiffs’  services,  and  no  allegation  that  the  services 
were  rendered  to  the  defendant  and  received  by  it. 

The  third  cause  of  action,  characterized  by  the  court  as  one 
for  damages  for  alleged  illegal  use  of  plaintiffs’  property,  i.e.,  their 
television  and  motion  picture  rights,  was  rejected  because  the  tele¬ 
vision  and  picture  rights  did  not  belong  to  the  plaintiffs;  radio 
rights  are  held  by  the  club  or  promoter  and  not  by  the  individual 
player  or  participant,  and  “If  such  player,  actor,  or  performer  en¬ 
gages  in  a  performance  before  others  without  reserving  to  himself 
the  radio,  television,  or  motion  picture  rights,  I  think  he  has  lost 
such  rights  and  cannot  sue  the  one  who  broadcasts  his  performance. 
These  plaintiffs  took  part  in  a  public  performance  without  making 
any  reservation  of  the  rights  they  now  seek  to  assert.” 


Telegraph  Companies— Relative  Authority  of  F.C.C.  and  State 
Commissions  (State  of  Ohio  v.  Western  Union  Telegraph  Co.,  Ohio 
Ct.  Comm.  PI.,  Franklin  County,  86  N.E.  (2d)  479,  1949). 

Western  Union  applied  to  the  F.C.C.  for  permission  to  discon¬ 
tinue  Class  1-B  telegraph  offices  in  six  Ohio  communities  and  sub¬ 
stitute  teleprinter-operated  agency  offices  to  be  operated  by  local 
telephone  companies.^  The  Public  Utilities  Commission  of  Ohio, 
deeming  that  this  constituted  a  withdrawal  or  abandonment  of 
service  within  the  terms  of  the  Ohio  General  Code,  ordered  Western 
Union  to  show  cause  why  it  should  not  file  a  similar  application 
with  the  state  commission.  After  a  hearing,  the  state  commission 
found  that  an  abandonment,  change  or  substitution  in  service  was 
involved  and  directed  Western  Union  to  file  an  application  with 


*  Permission  was  subsequently  granted.  See  9  F.C.  Bar  J.  59. 
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and  receive  approval  of  the  state  agency  before  making  the  changes. 
The  company  failed  to  comply  with  the  directive  and  an  action  for 
an  injunction  was  brought.  On  demurrer  to  the  answer,  the  court 
held  that  no  abandonment  or  discontinuance  of  service  was  involved 
and  that  the  Ohio  law  did  not  apply.  Furthermore,  the  court  held, 
the  F.C.C.  has  exclusive  jurisdiction  in  the  matter.  To  require 
the  comi^ny  to  obtain  approval  from  both  the  F.C.C.  and  the  state 
commission  would  nullify  this  exclusive  jurisdiction.  The  holding 
in  Colorado  v.  United  States,  271  U.S.  153,  a  railroad  case,  is  con¬ 
trolling.  Since  both  interstate  and  intra-state  messages  are  received 
and  sent  by  the  same  wires  and  other  facilities,  the  two  services 
are  inextricably  interwined  and  the  extent  and  manner  in  which 
one  is  performed  necessarily  affects  the  performance  of  the  other. 
The  state’s  power  to  regulate  and  promote  intra-state  commerce 
may  not  be  exercised  in  such  a  way  as  to  prejudice  interstate  com¬ 
merce. 


Telegraph  Companies— Liability  for  Transmission  of  Defamatory 
Message  (Lesesne  v.  Willingham,  83  F.Supp.  918,  E.D.S.C.,  1949). 

A  telegraph  company  is  liable  for  the  transmission  of  defama¬ 
tory  matter  where  the  message  is  not  sent  for  the  purpose  of  secur¬ 
ing  the  arrest  of  a  person  charged  with  crime  or  for  a  similar 
purpose,  and  is  clearly  defamatory  on  its  face.  Where  the  message 
was  sent  entirely  within  the  borders  of  one  state,  state  law  governs 
rather  than  “federal  law”  based  upon  the  Communications  Act. 


Telegraph  Companies— Merger  Act— Rights  of  Employees  (In  the 
Matter  of  Western  Union  Telegraph  Co.,  N.L.R.B.,  Cases  No.  4-T-2, 
4-T-3,  4-T-4,  April  29,  1949). 

Expiration  of  the  four-year  period  during  which  employees 
were  protected  under  the  Merger  Act  (Section  222  (f )  of  the  Com¬ 
munications  Act)  does  not  prevent  the  National  Labor  Relations 
Board  from  ordering  reinstatement  and  reimbursement  for  loss  of 
pay  where  an  employee  was  wrongfully  furloughed  within  such 
period,  and  the  back  pay  period  does  not  terminate  at  the  end  of 
the  four-year  period. 


Telephone  Companies— Right  to  Discontinue  Service  (Andrews  v. 
Chesapeake  &  Potomac  Telephone  Co.,  83  F.Supp.  966,  D.C.,  1949). 

The  telephone  company  informed  plaintiff  that  her  telephone 
would  be  disconnected  because  of  information  from  the  United 
States  Attorney  that  the  telephone  was  being  used  in  violation  of 
the  gambling  laws  of  the  District  of  Columbia.  Plaintiff  denied 
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that  the  instrument  was  being  used  for  unlawful  purposes  and  sued 
for  an  injunction.  The  court  held  that  a  telephone  company  may 
refuse  to  furnish  or  may  discontinue  service  if  the  service  is  used 
for  a  criminal  purpose,  but  that  the  burden  is  on  the  company  to 
establish  that  fact  by  a  fair  preponderance  of  the  evidence.  The 
telephone  company's  tariff  contained  a  provision  that  service  might 
be  discontinued  “if  any  law  enforcement  agency,  acting  within  its 
jurisdiction,  advises  that  such  service  is  being  used  or  will  be  used 
in  violation  of  law.”  The  court  said  that  this  provision,  if  literally 
construed,  was  not  valid ;  the  company  may  not  discontinue  service 
upon  the  basis  of  a  mere  notice  from  a  law  enforcement  officer. 
The  company  must  make  its  own  decision  and  it  acts  at  its  peril, 
being  subject  to  an  action  for  damages  if  it  wrongfully  discontinues 
service. 

The  court  did  not  refer  to  the  decision  in  McBride  v.  Western 
Union  Telegraph  Company,^  which  held  that  the  telegraph  company 
had  the  right  to  discontinue  telegraph  service  under  a  similar  tariff 
provision,  merely  upon  the  basis  of  reports  from  law  enforcement 
officers. 


ACTION  IN  CASES  PREVIOUSLY  NOTED 


•  The  Supreme  Court  on  May  16  in  a  per  curiam  memorandum, 
citing  the  WOKO  case,  reversed  the  decision  of  the  Court  of 
Appeals  in  Broadcasting  Service  Organization,  Inc.  v.  F.C.C., 
9  F.C.  Bar  J.  62,  145. 

•  Certiorari  has  been  prayed  for  in  Earle  C.  Anthony,  Inc.  v. 
Morrison,  10  F.C.  Bar  J.  20. 

•  After  a  trial  on  the  merits  in  the  Case  of  Kelly  v.  Hoffman,  9 
F.C.  Bar  J.  93,  the  jury  rendered  a  verdict  for  the  defendant. 


’  171  F.(2d)  1,  4  R.R.  2105  (CA.  9th,  1948),  noted  in  9  F.C.  Bar  J.  147. 


110  Journal  of  the  Federal  Communications  Bar  Association 


RECENT  COMMISSION  DECISIONS 

Applications— Interference— Effect  of  Expiration  of  NARBA  (Louisiana 
Broadcasting  Co,,  4  R.R.  441;  Mid-State  Broadcasting  Co.,  5  R.R. 
250). 

Expiration  of  NARBA  and  the  Interim  Agreement  does  not 
make  *‘the  delicate  area  of  international  adjustment  to  obviate 
destructive  conflict  between  nations  in  the  assigning  of  radio  sta¬ 
tions  ...  a  void.”  Article  44  of  the  Atlantic  City  Convention  pro¬ 
vides  that  all  stations  must  be  established  and  operated  in  such  a 
manner  as  not  to  result  in  harmful  interference  to  radio  services 
or  communications  of  signatory  nations.  What  constitutes  “harm¬ 
ful  interference”  must  be  determined  in  the  light  of  the  nature 
and  purposes  of  the  particular  situation  involved  and  the  nature 
and  extent  of  the  interference.  Even  in  the  absence  of  a  specific 
international  agreement  dealing  with  broadcast  services,  as  such, 
in  fulfilling  its  duties  and  responsibilities  under  the  Convention  the 
Commission  may  apply  its  own  standards  in  giving  meaning  and 
effect  to  Article  44.  “We  are  unwilling  to  take  the  expiration  of 
NARBA  and  the  Interim  Agreement  as  a  signal  for  ushering  in 
a  regime  of  international  radio  anarchy.  ...” 

Carriers— Liability  for  Loss  of  Earnings  to  Discharged  Employees 
(American  Communications  Association  v.  Macicay  Radio  &  Tele¬ 
graph  Co.,  Inc.,  Docket  No.  9225,  May  25,  1949). 

There  is  no  basis  in  the  Communications  Act  for  assessment 
of  damages  by  the  Commission  against  a  carrier  for  loss  of  earnings 
to  discharged  employees,  especially  where  no  allegation  is  made  as 
to  what  if  any  provision  of  the  Act  was  violated  by  the  carrier  in 
discharging  the  employees  involved. 


Network  Regulations— Duplication  of  Programs  (Petition  of  Moline 
Broadcasting  Corp.,  5  R.R.  466). 

Petitioner  contended  that  a  Cedar  Rapids  station,  a  CBS 
affiliate,  was  violating  Section  3.102  of  the  network  regulations, 
which  prohibits  any  contract  or  arrangement  between  a  station  and 
a  network  which  prevents  or  hinders  another  station  serving  “sub¬ 
stantially  the  same  area”  from  broadcasting  network  programs  not 
taken  by  the  affiliate  or  which  prevents  or  hinders  another  station 
serving  a  substantially  different  area  from  broadcasting  any  net¬ 
work  program.  The  Commission  found  it  unnecessary  to  resolve 
the  questions  of  fact  as  to  violation  of  the  rule  since  petitioner 
admitted  that  the  other  station  delivered  a  signal  of  at  least  2  mv/m 
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in  its  primary  service  area.  While  the  Commission’s  Standards  are 
not  entirely  clear  as  to  the  meaning  of  primary  service,  a  2  mv/m 
signal  constitutes  primary  service  and  no  standards  have  been 
established  for  determining  the  amount  of  objectionable  fading  or 
interference  from  atmospheric  or  man-made  electric  noise.  Such 
standards  may  be  formulated  in  the  Clear  Channel  proceeding,  but 
whether  a  2  mv/m  signal  in  fact  constitutes  primary  service  to  a 
given  area  or  whether  objectionable  fading  renders  the  signal  in¬ 
adequate  cannot  be  determined  in  a  particular  case.  It  is  consistent 
Commission  policy  to  prevent  a  duplication  of  programs  by  stations 
serving  substantially  the  same  area  in  order  to  achieve  a  maximum 
utilization  of  radio  frequencies. 

Practice  and  Procedure— Amendment  of  Application  (Rock  River 
Valley  Broadcasting  Co.,  5  R.R.  450). 

The  present  decision  is  a  sequel  to  the  earlier  ruling  involving 
the  same  applicant  (4  R.R.  841),  noted  in  9  F.C.  Bar  J.  152.  In  the 
present  decision  the  Commission  held  that  no  general  rule  can  be 
laid  down  as  to  what  constitutes  good  cause  for  allowance  of  an 
amendment,  but  that  each  case  must  be  decided  on  its  own  facts. 
Good  cause  was  shown  for  an  amendment  to  a  different  frequency 
where  a  mutually  exclusive  application  had  been  filed,  petitioner  felt 
that  it  could  not  win  a  comparative  hearing  with  that  applicant, 
another  station  had  been  allowed  to  intervene  because  of  a  claim 
of  interference  within  its  normally  protected  contour,  and  petitioner 
had  determined  that  the  frequency  originally  requested  was  unsuit¬ 
able  for  operation  in  the  locality. 

Practice  and  Procedure— Appeals— Interim  Relief  (Dunkirk  Broad¬ 
casting  Corp.,  5  R.R.  510). 

A  licensee  appealing  from  the  grant  without  hearing  of  an 
application  for  a  new  station  on  the  ground  of  interference  is  not 
entitled  to  have  issuance  of  the  construction  permit  withheld  pending 
his  appeal  to  the  courts.  No  detriment  to  the  public  interest  would 
result  from  operation  of  the  new  station  during  pendency  of  the 
appeal,  since  even  if  the  existing  station  would  suffer  some  loss  of 
service  a  new  and  additional  service  would  be  provided  to  the  city 
in  which  the  new  station  would  be  located.  No  showing  of  irremedi¬ 
able  damage  had  been  made.  A  stay  is  not  necessary  to  forestall 
the  argument  on  appeal,  or  in  future  Ck>mmission  proceedings,  that 
it  would  be  inequitable  to  rescind  the  grant  because  the  station  had 
been  constructed.  No  such  argument  could  be  made.  The  (kimmis- 
sion  will  not  require  the  permittee  to  proceed  with  construction 
nor  be  influenced  in  any  further  proceedings  by  the  fact  of  such 
construction. 


L 


112  Journal  of  the  Federal  Communications  Bar  Association 


Practice  and  Procedure-Evidence— Use  of  Unpubiished  Census  Data 
(United  Broadcasting  Corp./  5  R.R.  902). 

In  its  rulings  on  exceptions  the  Commission  admitted  that, 
in  another  case  cited  as  precedent,  it  had  used  unpublished  data 
contained  in  “enumeration  districts”  for  the  area  in  question  at  the 
Census  Bureau,  in  determining  population  distribution.  Such  un¬ 
published  data  are  not  normally  used  by  the  Commission,  and  their 
use  in  the  case  referred  to  was  inadvertent.  In  the  absence  of 
official  census  tract  descriptions  of  population  distribution  (which 
are  published),  the  Commission  will  determine  population  in  a  given 
area  on  the  basis  of  uniform  distribution. 


Practice  and  Procedure— Opinion  Evidence  (Norman  Broadcasting 
Co.,  5  R.R.  120). 

One  of  the  applicants  in  this  case  was  70.5%  owned  by  persons 
who  owned  87.5%  of  the  stock  in  the  corporation  which  published 
the  only  local  newspaper.  Two  voluntary  public  witnesses  testified 
or  offered  to  testify  as  to  this  aspect  of  the  case  but  insofar  as 
their  testimony  consisted  of  their  opinions  as  to  the  effect  of 
common  ownership  of  the  newspaper  and  the  radio  station  it  was 
stricken  or  not  admitted.  It  was  argued  that  technical  rules  of 
evidence  are  not  applicable  in  Commission  hearings,  that  interested 
members  of  the  community  should  be  encouraged  to  testify  so  that 
views  of  the  citizenship  may  be  weighed  by  the  Commission,  and 
that  the  witnesses  were  entitled  to  express  their  opinions  because 
of  their  personal  knowledge  of,  and  familiarity  with,  community  life. 
While  stating  that  it  welcomed  the  participation  of  public-spirited 
witnesses,  the  Commission  thought  it  would  be  an  unjustifiable 
expansion  of  the  latitude  of  inquiry  to  permit  residents  of  the 
community  to  state  their  individual  opinions  on  the  merits  or  de¬ 
merits  of  a  grant  to  a  particular  applicant.  Insofar  as  such  personal 
views  are  based  upon  facts,  the  facts  should  be  put  in  the  record. 
It  might  well  be  that  numerous  citizens  of  the  community  were  of 
the  opinion  that  a  particular  applicant  should  be  preferred,  but  the 
Commission  cannot  conduct  a  plebiscite  in  the  community  or  submit 
the  merits  of  competing  applicants  to  popular  vote. 


Practice  and  Procedure— Petition  for  Reconsideration— Request  for 
DifFerent  Relief  (Atlantic  City  Broadcasting  Corp.,  5  R.R.  226). 

Petitioner’s  application  for  a  new  station  was  denied  because 
there  would  be  an  overlap  of  the  2  mv/m  contour  of  an  adjacent 
channel  station  with  the  25  mv/m  contour  of  the  proposed  station 
and  because  of  interference  to  the  existing  station.  Applicant  filed 
a  petition  for  reconsideration,  requesting  in  effect  that  the  Com- 
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mission  waive  the  provisions  of  the  Standards  requiring  that  a 
25  mv/m  signal  be  put  over  the  business  district  of  the  city  and 
afford  applicant  an  opportunity  to  file  a  modification  application 
specifying  a  transmitter  site  from  which  there  would  be  no  objec¬ 
tionable  overlap  and  which  would  allow  what  applicant  claimed  to 
be  an  adequate  signal  to  the  city  although  less  than  25  mv/m  over 
the  business  district.  The  petition  was  denied.  The  validity  of  the 
original  decision  was  not  attacked  nor  any  new  evidence  put  for¬ 
ward.  Petitioner  in  effect  was  seeking  to  file  a  new  application 
and  asking  the  Commission  to  prejudge  it  by  agreeing  to  waive 
the  requirements  of  the  Standards.  A  further  hearing  would  be 
requir^  if  the  petition  were  granted. 

Practice  and  Procedure— Petition  for  Reconsideration— Sufficiency 
of  Engineering  Statement  (Dunkirk  Broadcasting  Corp.,  5  R.R.  1 80). 

An  engineering  affidavit  in  support  of  a  petition  for  recon¬ 
sideration  of  a  grant  without  hearing,  based  upon  a  claim  of 
electrical  interference,  must  do  more  than  state  that  the 
proposed  operation  will  cause  objectionable  interference  within  the 
petitioner’s  daytime  normally  protected  contour  of  0.5  mv/m  and 
vice  versa.  This  amounts  to  no  more  than  a  statement  of  the 
opinion  of  the  engineer  that  interference  will  result.  The  methods 
used  and  assumptions  made  in  reaching  this  conclusion  must  be 
shown,  and  the  ipse  dixit  of  an  engineer  is  not  sufficient  to  warrant 
setting  aside  a  grant.  The  Commission  may  not  assume  that  the 
engineer  made  the  necessary  computations  by  the  methods  pre¬ 
scribed  in  the  Standards.  “The  wording  of  the  rule  [Section  3.190] 
forecloses  any  such  exegetical  treatment.” 

Appeal  has  been  taken  in  this  case  (see  page  117,  infra). 
A  petition  for  interim  relief  was  denied  (see  page  111,  supra). 

Radio  Stations— Booster  Stations  (Louis  G.  Baltimore,  5  R.R.  45). 

The  Commission  on  February  28,  1947,  issued  a  Public  Notice 
stating  that  a  study  was  to  be  made  of  the  technical  problems 
involved  in  authorization  of  booster  or  synchronously  operated 
amplifier  transmitters,  and  that  until  a  rule  on  the  subject  had  been 
adopted  applications  for  such  stations  would  be  placed  in  the 
Commission’s  pending  file.  No  notice  of  proposed  rule  making  has 
been  adopted,  although  several  applications  for  satellite  stations 
are  being  held  without  action.  The  present  application  was  set  down 
for  hearing  because  of  the  filing  of  a  mutually  exclusive  application 
for  improvement  of  facilities  of  a  regular  station,  and  the  applicant 
requested  a  declaratory  ruling  as  to  whether  his  required  showing 
should  go  beyond  the  usual  issues  confronting  a  single  applicant 
and  whether  overall  questions  of  policy  dealing  with  the  operation  of 
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satellite  stations  would  be  dealt  with.  The  Commission  said  that 
consideration  of  questions  of  overall  policy  was  neither  necessary 
nor  proper.  If  the  Commission  determined  that  a  grant  of  the 
application  would  best  serve  the  public  interest,  the  other  applica¬ 
tion  would  be  denied  and  the  application  for  a  booster  station  would 
be  returned  to  the  file  to  await  a  determination  of  the  general 
question. 

Radio  Stations— Transfer  of  Control— Lease  (The  Yankee  Network, 
Inc.,  5  R.R.  216). 

The  Yankee  Network  filed  an  application  for  approval  of  a 
lease  arrangement  under  which  it  would  assign  the  licenses  of  two 
stations  to  a  new  corporation  and  would  lease  the  physical  facilities 
for  a  five-year  term  with  an  option  to  renew  for  another  five  years. 
The  lease  agreement  provided  for  an  annual  rental  of  $65,000  plus 
25%  of  the  “gross  billings”  in  excess  of  $12,000  for  each  four-week 
period  during  the  life  of  the  lease.  The  $12,000  figure  was  an  esti¬ 
mate  as  to  the  reasonable  cost  of  operation  for  four  weeks,  so  that 
income  above  that  figure  would  represent  profit.  The  lessor  war¬ 
ranted'  that  it  would  offer  to  the  lessee  at  least  88  Class  A  time 
“unit  hours”  if  the  lessee  affiliated  with  the  Yankee  Network. 
During  the  period  this  warranty  was  in  effect,  if  gross  local  billings 
(total  revenues  exclusive  of  payments  from  the  lessor  under  the 
^filiation  agreement  with  the  Yankee  Network)  should  be  less  than 
$5,750  during  any  four- week  period  the  minimum  rental  was  to  be 
reduced  by  an  amount  equal  to  the  difference  between  $5,750  and 
the  gross  local  billings.  The  contract  provided  that  the  lessor  should 
have  no  control  or  supervision  over  management  and  operation  of 
the  stations.^ 

The  Commission  disapproved  the  transaction.  The  fact  that  the 
assignment  was  accomplished  by  a  lease  was  not  objectionable  in 
itself.  However,  an  assignor  who  has  “parted  with  the  privileges 
and  obligations  inherent  in  the  license,  should  not  be  allowed  to 
reserve  any  rights  in  them.  Likewise,  the  a^ignee  must  have  com¬ 
plete  freedom  to  operate  the  station  in  the  public  interest,  a  freedom 
which  inevitably  carries  with  it  the  duty  of  independent  decision.” 
Where  the  rental  is  geared  to  gross  income,  the  Commission  said, 
“the  lessor  inevitably  has  retained  an  added  interest  in  the  operation 
of  the  station.  Since  this  is  prohibited  by  the  statute,  the  fact  that 
this  might  be  of  some  business  convenience  to  the  parties,  cannot 
change  the  result.”  In  the  instant  case,  “such  a  provision  for  sharing 
in  the  gross  profits  [sic] ,  the  right  to  participate  in  the  business  of 


’  The  lease  also  provided  that  the  lessor  should  have  no  control  or  supervision  over 
the  conduct  of  the  lessee’s  business  but  the  Commission  did  not  mention  this  provision. 
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the  lessee,  offers  the  opportunity  to  persuade,  coerce  or  control  the 
lessee  in  such  a  manner  as  to  be  inimical  to  the  public  interest, 
convenience  and  necessity.”  Yankee  Network  would  lose  some  of 
its  financial  investment  in  the  physical  facilities  unless  it  shared 
in  the  “gross  profits,”*  and  “The  temptation  to  minimize  the  loss 
may  be  compelling  at  some  time  during  the  term  of  the  lease.  .  .  . 
The  methods  of  exerting  control  may  be  so  subtle  and  difficult  of 
proof  that  the  Commission  is  unwilling  to  approve  a  transfer  by 
lease  agreement  with  a  consideration  the  size  of  which  is  dependent 
upon  the  future  operation  of  the  facilities  by  the  licensee.” 

The  parties  had  relied  on  the  Commission’s  approval  in  1946 
of  a  lease  arrangement  made  by  Station  WOW,  but  the  Commission 
distinguished  the  case  on  the  ground  that  under  the  WOW  lease 
the  percentage  of  profits  reserved  went  into  a  fund  to  be  used  as 
security  for  the  payment  of  rentals.  The  Commission  thought 
the  decision  in  Liberty  Life  Insurance  Co.  (WCSC),  9  F.C.C.  104 
was  more  pertinent,  although  the  facts  in  that  case  were  quite 
dissimilar  from  those  in  the  case  at  bar. 

The  Commission  subsequently  waived  Section  1.363  of  the  Rules 
and  accepted  for  filing  an  amended  application  for  consent  to 
assignment  of  license,  substituting  a  flat  rental  instead  of  the  rental 
based  on  gross  income. 


Radio  Stations— Use  of  Multiple  Frequencies  (Kentucky  Broadcasting 
Corp.,  Inc.,  5  R.R.  556). 

Station  WINN,  Louisville,  a  250-w  full-time  station  on  1240  kc, 
was  considering  purchase  of  the  facilities  of  WLOU,  Louisville,  a 
daytime-only  station  on  1350  kc  with  power  of  1  kw.  The  licensee 
of  WINN  planned  to  file  simultaneously  with  the  application  for 
transfer  an  application  for  a  construction  permit  for  full-time 
operation  on  1350  kc,  and  proposed  that  it  be  authorized  to 
operate  on  1350  kc  with  1-kw  power  during  daytime  hours  and 
on  1240  kc  with  250-w  power  at  night  until  authority  for  full-time 
operation  on  1350  kc  was  granted.  The  Commission  in  a  letter 
in  reply  to  WINN’s  inquiry  stated  that  this  temporary  operation 
would  not  be  permitted.  When  the  licensee  of  one  facility 
acquires  another  in  the  same  city  he  is  required  to  give  up  the 
first  facility  before  entering  into  operation  of  the  second.  Use 
by  one  person  of  two  frequencies  in  the  same  area  would  be  a 
violation  of  the  multiple  ownership  rule  even  though  the  two 
frequencies  were  not  used  simultaneously.  Use  of  1240  kc  night¬ 
time  only  would  be  an  inefficient  use  of  the  frequency. 


*It  appeared  that  Yankee  Network  would  suffer  a  loss  on  the  station  even  if  it 
was  paid  the  full  amount  of  the  basic  rental. 
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Television  Stations— Interim  Operation  at  Lower  Power  (Florida 
Broadcasting  Co./  5  R.R.  69). 

The  permittee  of  a  television  station  requested  authority  to 
operate  on  an  interim  basis  with  a  SOO-w  transmitter  instead  of  the 
5-kw  transmitter  specified  in  the  construction  permit.  The  Com¬ 
mission  refused  the  request  on  the  ground  that  operation  with  a 
500-w  transmitter  would  not  provide  satisfactory  service  to  the 
entire  metropolitan  district  and  surrounding  rural  area,  and  that 
adoption  of  a  policy  permitting  interim  operation  of  a  metropolitan 
television  station  with  facilities  substantially  below  those  specified 
in  the  construction  permit  under  these  circumstances  would  not  be 
in  the  public  interest. 


CASES  PENDING  IN  THE  COURTS 

Regents  of  the  University  System  of  Georgia  v.  Carroll/  et  al./  U.S. 
Supreme  Court/  October  Term/  1948/  No.  820. 

The  decision  of  the  Georgia  Court  of  Appeals  in  this  case  was 
noted  in  an  earlier  issue  of  the  Bar  Journal.^  The  Court  of  Appeals 
refused  to  be  bound  by  a  decision  of  the  F.C.C.  requiring  a  licensee 
to  rid  itself  of  a  contract  with  a  third  party,  and  affirmed  a  judg¬ 
ment  for  damages  for  breach  of  contract.  In  their  petition  for  writ 
of  certiorari,  the  Regents  urge  that  the  Court  of  Appeals  erred  in 
failing  to  give  effect  to  the  decision  of  the  Commission  that  the 
contract  involved  adversely  affects  the  ability  of  the  station  to 
function  in  the  public  interest,  in  itself  determining  that  the 
contract  did  not  have  that  effect  and  thus  substituting  its  judgment 
for  that  of  the  Commission  in  a  matter  within  the  exclusive 
jurisdiction  of  the  Commission,  in  collaterally  attacking  the  (Com¬ 
mission’s  decision,  etc.  The  decision  of  the  Commission  is  said  to  be 
binding  on  the  third  party  even  though  it  was  not  a  formal  party  to 
the  hearing.  The  (Commission’s  decision  does  raise  a  conflict  with 
Georgia  law,  under  which  the  contract  would  be  enforceable,  but 
the  conflict  is  not  an  insoluble  one.  Those  who  contract  with  regard 
to  radio  broadcasting  necessarily  do  so  subject  to  the  paramount 
right  of  federal  regulation,  and  private  contractual  rights  in  the 
field  of  radio  must  give  way  to  the  exigencies  of  the  public  welfare. 
Respondents  should  not  be  remediless,  but  petitioner  should  not  be 

required  to  pay  the  strict  measure  of  consideration  called  for  by  the 

.  -  --  » 

’  9  F.C.  Bar  J.  141.  See  also  p.  89,  supra.  The  Georgia  Supreme  Court  refused  to 
review  the  judgment  of  the  Court  of  Appeals. 
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terms  of  the  contract  itself.  Respondents  should  receive  fair  and 
reasonable  compensation  for  what  they  have  given,  even  though 
they  cannot  enforce  the  contract  itself ;  in  other  words,  the  case  is 
one  for  the  application  of  the  doctrine  of  equitable  rescission. 


Interstate  Broadcasting  Co.,  Inc.,  v.  F.C.C.,  U.S.  Court  of  Appeals, 
District  of  Columbia,  No.  10284. 

Appellant,  licensee  of  WQXR,  New  York,  appeals  from  the 
grant  without  hearing  of  an  application  for  adjacent  channel 
operation  at  Taunton,  Mass.  Appellant’s  petition  for  rehearing 
was  denied.  Appellant  contends  that  operation  of  the  proposed 
station  will  cause  objectionable  interference  within  the  primary, 
intermittent,  and  secondary  service  areas  of  WQXR  operating  both 
as  at  present  and  under  its  proposal  for  50-kw  operation,  and  that 
it  is  entitled  to  protection  from  such  interference  because  of  the 
unusual  and  unduplicated  nature  of  the  station’s  program  service. 
Two  other  related  appeals  have  also  been  filed. 

Appellant  is  represented  by  Loucks,  Zias,  Young  &  Jansky. 


Roy  L.  Albertson  v.  F.C.C.,  Court  of  Appeals,  District  of  Columbia, 
No.  10305. 

Appellant,  licensee  of  Station  WBNY,  Buffalo,  protested  the 
grant  of  an  application  for  adjacent  channel  operation  at  Dunkirk, 
New  York,  38  miles  from  Buffalo,  contending  that  interference 
would  be  caused  within  the  0.5  mv/m  contour  of  WBNY.  The 
Commission  denied  appellant’s  petition  for  rehearing  on  the  ground 
that  the  engineering  statement  in  support  thereof  was  inadequate 
as  stating  mere  conclusions.  Appeal  is  taken  on  the  basis  of  the 
KOA  case  (319  U.S.  239). 

Appellant  is  represented  by  Haley,  McKenna  &  Wilkinson. 


Press  Wireless,  Inc.,  v.  F.C.C.,  Court  of  Appeals,  District  of  Columbia, 
No.  10337. 

Press  Wireless  came  into  being  as  a  common  carrier  furnish¬ 
ing  communications  services  to  press  entities.  In  1939  it  was  licensed 
to  furnish  radio  program  services  for  broadcast  entities.  In  1942 
it  was  given  special  temporary  authority  to  handle  government 
messages  and  continued  to  do  so  until  July  1,  1949,  although  an 
application  for  a  regular  license  was  required  to  be  filed  in  1946  and 
hearings  held.  A  final  decision  on  this  application  was  handed  down 
in  1949,  denying  a  license  to  handle  government  traffic  on  the 
grounds  that  (1)  the  handling  of  non-press  traffic  by  appellant  was 
contrary  to  the  original  purpose  for  which  it  was  organized;  (2) 
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appellant  should  devote  itself  exclusively  to  handling  press  traffic; 
(3)  the  public  interest,  convenience,  and  necessity  would  not  be 
served  by  allowing  appellant  to  handle  government  messages.  The 
decision  is  attacked  as  arbitrary  and  capricious  because  not  based 
upon  any  evidence  and  contrary  to  the  evidence ;  because  it  involves 
the  resolution  of  issues  not  in  the  case  but  involved  in  other  dockets 
not  yet  decided ;  because  condoning  “unlawful  competitive  practices 
of  the  larger  commercial  companies”  which  furnish  press  service  at 
rates  below  cost  to  appellant  and  to  themselves;  and  for  other 
reasons. 

Application  for  a  stay  was  denied  by  the  Commission  and 
subsequently  by  the  Court  of  Appeals. 

Louis  G.  Caldwell  and  Kelley  E.  Griffith  represent  appellant. 


Copyrights— 'Performance  Licenses  (SESAC,  Inc.,  v.  Block  Hills  Broad¬ 
cast  Company  of  Rapid  City,  South  Dakota  Circuit  Court,  Pennington 
County). 

Plaintiff,  SESAC,  Inc.,  brought  this  action  to  recover  instal¬ 
ments  due  under  a  standard  broadcasting  performance  license. 
Defendant  in  its  answer  and  counterclaim  contends  that  plaintiff 
is  not  qualified  to  do  business  in  South  Dakota  and  that  making 
the  contract  constituted  doing  business  in  the  state ;  that  plaintiff 
had  orally  promised  to  furnish  defendant  with  a  catalog  of  the  com¬ 
positions  licensed  and  had  failed  to  do  so;  that  plaintiff  falsely 
represented  that  defendant  would  be  charged  at  the  same  rate  as 
other  stations  of  the  same  power;  that  the  contract  had  been 
entered  into  under  coercion  in  that  plaintiff  had  threatened  de¬ 
fendant  with  infringement  suits  but  refused  to  divulge  what  com¬ 
positions  it  owned  and  controlled.  Plaintiff  in  its  reply  pleads 
estoppel  and  laches  as  to  these  latter  allegations. 

Plaintiff  is  represented  by  Bangs  &  McCullen  and  Robert  W. 
Gunderson  of  Rapid  City,  and  defendant  by  Bottum  &  Bottum  of 
Rapid  City. 

Libel— Television  Broadcast  off  Motion  Picture  (Di  Giorgio  Fruit 
Corp.  V.  Paramount  Television  Productions,  Inc.,  et  al.,  Califfornia 
Superior  Court,  Los  Angeles  County,  No.  559852). 

Plaintiff,  a  large-scale  fruit  and  vegetable  producer,  brought 
this  action  for  libel  because  of  the  telecast  of  a  motion  picture  en¬ 
titled  “Poverty  in  the  Land  of  Plenty,”  which  plaintiff  claims  mis¬ 
represented  its  labor  policies  and  activities  in  numerous  respects. 
It  is  understood  that  the  film  was  produced  by  a  labor  union, 
although  this  is  not  stated  in  the  complaint  and  a  number  of  the 
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defendants  are  sued  under  fictitious  names  in  accordance  with  the 
California  practice. 

Plaintiff  is  represented  by  Brobeck,  Phleger  &  Harrison  of 
San  Francisco  and  Morrow  &  Trippet  of  Los  Angeles. 


Radio  Station  WOW,  Inc.,  v.  F.C.C.,  U.S.  Court  of  Appeals,  District 
of  Columbia,  Nos.  1 0350,  1 0359. 

Station  WOW,  Omaha,  operates  on  590  kc  with  5-kw  power. 
According  to  the  appellant,  the  station  for  various  reasons  has 
enjoyed  a  very  wide  coverage,  and  has  been  singularly  free  from 
interference  from  adjacent  channel  stations.  The  Star  Broadcast¬ 
ing  Co.  of  Pueblo,  Colorado,  in  1945  filed  an  application  for  a  new 
station  on  590  kc.  Pueblo  is  503  miles  from  Omaha.  The  application 
represented  that  no  interference  would  be  caused  to  WOW,  and 
the  engineering  testimony  at  the  hearing  (to  which  WOW  was  not 
a  party)  was  to  the  same  effect.  Thie  application  was  granted  in 
1946.  After  the  Pueblo  station  (KCSJ)  had  gone  on  the  air,  WOW 
received  numerous  complaints  of  interference  and  thereupon  caused 
measurements  of  electrical  field  intensity  to  be  made.  According 
to  appellant,  these  measurements  showed  daytime  interference 
within  wow’s  normally  protected  0.5  mv/m  contour  reducing 
WOW’s  service  area  by  5,900  square  miles  containing  69,600  persons. 
WOW  filed  a  petition  that  the  Commission  enter  an  order  calling 
upon  KCSJ  to  show  cause  why  its  operation  should  not  be  modified 
so  as  to  eliminate  the  interference  to  WOW.  Subsequently  WOW 
also  filed  a  petition  that  KCSJ’s  application  for  renewal  of  license 
be  designated  for  hearing.  On  June  29,  1949,  the  Commission 
denied  these  motions  in  a  memorandum  opinion  and  order  (5  R.R. 
408).  KCSJ  had  contended  that  WOW  received  adjacent  channel 
interference  from  two  Kansas  share-time  stations  and  that  this 
interference  area  overlapped  the  KCSJ  interference  area  in  part. 
WOW  neither  admitted  nor  denied  this,  and  the  Commission  took 
the  statements  as  accurate,  but  refused  to  concede  that  except  for 
KCSJ  the  0.5  mv/m  contour  of  WOW  would  be  interference  free. 
The  Commission’s  position  was  that  under  the  Standards  of  Good 
Engineering  Practice,  where  suitable  measurements  are  not  avail¬ 
able  interference  may  be  predicted  upon  the  basis  of  the  conductivity 
shown  in  the  Commission’s  soil  maps ;  that  any  interested  party  may 
controvert  such  predictions,  but  such  attack  must  be  timely;  and 
that  the  validity  of  a  grant  may  not  be  attacked  on  the  basis  of 
measurements  made  long  after  the  grant  became  final.  The  Com¬ 
mission  said  that  since  WOW  had  notice  of  the  proceedings  on  the 
KCSJ  application  and  took  no  measurements,  it  could  not  now  “shift 
the  responsibility  for  its  own  failure  to  protect  its  rights  onto 
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KCSJ  or  the  Commission.”  The  Commission  would  not  close  its 
eyes  to  the  situation,  but  would  examine  the  facts  to  determine 
what  resolution  of  the  problem  would  best  serve  the  public  interest; 
however,  in  such  a  case  neither  station  has  any  right  to  a  hearing 
as  against  the  other  and  the  burden  is  on  the  station  seeking  to 
change  one  or  both  of  the  assignments  to  show  that  such  change 
would  serve  the  public  interest.  In  the  instant  case,  WOW  suffered 
only  a  small  loss  of  service  because  of  the  KCSJ  operation  whereas 
the  proposed  modification  of  KCSJ’s  operation  would  result  in  a 
substantial  loss  of  service  to  KCSJ.  The  Commission  said  that  “The 
disparity  between  the  two  losses  is  such  that,  in  the  absence  of  a 
strong  showing  that  the  area  lost  to  WOW  is  in  greater  need  of 
service  than  the  area  which  would  be  lost  to  KC^,  we  can  only 
conclude  that  the  proposed  modification  of  the  KCSJ  license  would 
not  serve  the  public  interest.”  WOW  appealed  from  this  action 
under  Section  10(a)  and  (c)  of  the  Administrative  Procedure  Act. 
Shortly  thereafter  KCSJ’s  license  was  renewed  and  the  second 
appeal  was  taken  from  this.  A  motion  to  consolidate  has  been  made. 
In  both  appeals,  the  contentions  are  that  the  Commission  erred  in 
refusing  to  hold  that  appellant  was  entitled  to  rely  upon  the  repre¬ 
sentations  made  by  KCSJ  and  in  holding  that  it  was  required  to 
make  its  own  independent  electrical  studies  in  denying  appellant’s 
petitions  upon  findings  of  fact  as  to  co-channel  interference  not 
made  in  a  hearing  but  ex  parte;  in  denying  appellant  a  hearing;  in 
seeking  to  enforce  assumed  values  of  conductivity  and  attenuation 
which  are  contrary  to  physical  fact ;  and  in  effect  modifying  appel¬ 
lant’s  license  without  hearing. 

Appellant  is  represented  by  Paul  M.  Segal  of  Segal,  Smith,  and 
Hennessey. 

Radio  Stations— Right  of  Access  to  Public  Records  (Elyria  Lorain 
Broadcasting  Co.  v.  City  of  Lorain,  Ohio  Ct.  Comm.  Pleas,  Lorain 
County,  No.  51395). 

Plaintiff,  licensee  of  Station  WEOL,  Lorain,  brought  this  action 
against  the  City  of  Lorain,  the  Mayor,  Director  of  Public  Safety, 
and  Chief  of  Police,  alleging  that  defendants  had  refused  to  permit 
plaintiff’s  agents,  reporters,  and  representatives  to  examine  certain 
public  records  (reports  of  arrests,  accident  reports,  reports  of 
persons  charged  with  crime,  etc.)  and  had  denied  them  the  right 
to  see  any  of  such  records  except  between  8  and  9  a.m.,  thereby 
preventing  plaintiff  from  performing  its  legitimate  function  in  the 


*  Appellant  states  that  during  the  pendency  of  the  KCSJ  application,  there  were 
pending  23  other  applications  for  use  of  580,  590,  or  600  kc,  and  that  the  cost  of  making 
a  set  of  measurements  such  as  were  made  in  the  KCSJ  matter  is  approximately  $1,000. 
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timely  reporting  and  broadcasting  of  news  relating  to  activities 
and  reports  of  and  in  the  Police  Department.  Such  refusal  of  access 
was  claimed  to  be  an  unreasonable  and  unlawful  discrimination 
against  plaintiff  and  its  listeners,  an  unlawful  denial  of  access  to 
public  records,  and  a  cause  of  irreparable  injury  to  plaintiff.  A 
temporary  injunction  was  entered  on  July  13. 

Plaintiff  is  represented  by  R.  H.  Rice. 

ACTION  IN  CASES  PREVIOUSLY  NOTED 

•  Certiorari  has  been  denied  in  Carlson  v.  F.C.C.,  9  F.C.  Bar  J.  109, 
10  F.C.  Bar  J.  28  (337  U.S.  930). 

•  The  Commission's  decision  in  the  Sky  Way  Broadcasting  Coi^ora- 
tion  case  (9  F.C.  Bar  J.  159)  was  affirmed  without  opinion  by 
the  Court  of  Appeals  on  June  17,  1949. 

•  The  appeal  in  WOAX,  Inc.  v.  F.C.C.,  9  F.C.  Bar  J.  157,  has  been 
dismissed  by  stipulation. 

•  The  appeal  in  Felman  v.  F.C.C.,  10  F.C.  Bar  J.  33,  was  dismissed 
by  the  C!ourt  of  Appeals  without  opinion.  The  district  court 
action,  Felman  v.  United  States,  remains  pending. 


PROCEEDINGS  PENDING  BEFORE  THE  COMMISSION 

Applications— Citizenship  of  Applicant  (In  the  Matter  of  Bjarne  Ursin, 
Docket  No.  9385). 

Bjarne  Ursin  applied  for  a  ship  radio-telephone  license  covering 
equipment  on  a  35-foot  motor  cruiser.  The  application  showed  that 
applicant  was  an  “Honorary  Consul  for  Norway,”  and  requested  a 
hearing  on  the  matter  of  his  legal  qualifications.  The  Commission 
ordered  a  hearing  to  determine  the  relationship  between  Ursin  and 
the  Government  of  Norway  and  whether  in  view  of  such  relationship 
he  is  ineligible  under  Section  310(a)  (2)  of  the  Communications  Act 
to  hold  a  ship  radiotelephone  station  license. 

Carriers— Government  Rates— International  Organizations  (Interna¬ 
tional  Bank  for  Reconstruction  and  Development  and  International 
Monetary  Fund  v.  All  America  Cables  &  Radio,  Inc.,  et  al..  Docket 
No.  9362). 

Complainants  allege  that  defendants  (All  America,  Commercial 
Cable  Co.,  Mackay  Radio  &  Telegraph  Co.,  RCA  Communications 
and  Western  Union)  are  by  law  required  to  charge  rates  for  the 
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transmission  of  complainants’  official  communications  which  are 
no  greater  than  the  rates  charged  by  defendants  for  transmission 
of  similar  communications  of  any  government  other  than  the  United 
States  which  is  a  member  of  the  complainant  organizations ;  that  the 
complainants,  as  instrumentalities  of  the  United  States,  are  entitled 
to  the  benefit  of  the  United  States  Government  rates;  that  the 
defendants’  revised  tariff  schedules  eliminating  certain  specific 
rates  accorded  to  complainants’  outbound  international  telegraph 
communications  at  the  level  of  the  United  States  Government  rates 
would  be  unjustly  and  unreasonably  discriminatory  against  com¬ 
plainants  and  would  deny  them  rights  to  which  they  are  entitled 
under  their  Articles  of  Agreement,  the  Bretton  Woods  Agreement 
Act,  and  the  International  Organizations  Immunities  Act ;  and  that 
defendants  should  not  be  permitted  to  increase  their  rates  for  trans¬ 
mission  of  complainants’  official  communications  pending  the  con¬ 
clusion  of  the  International  Telecommunications  Union  Administra¬ 
tive  Conference  at  Paris.  Complainants  requested  a  suspension  of 
the  tariffs,  but  the  Commission  denied  this  on  the  ground  that 
complainants  had  an  adequate  remedy  for  obtaining  reparations  if 
the  proposed  rates  should  be  found  invalid,  whereas  defendants 
would  irretrievably  lose  any  additional  revenues  to  which  they 
might  be  entitled  if  the  rates  were  suspended  and  later  found  to  be 
valid.  A  hearing  was  ordered  and  the  Secretary  of  State  and 
Attorney  General  given  leave  to  intervene  if  they  so  desired. 


Carriers— International  TrafRc— Distribution  (American  Cable  &  Radio 
Corp.  V.  Western  Union  Telegraph  Co.,  Docket  No.  9369). 

Petitioners,  A.C.  &  R.  and  its  subsidiaries,  filed  this  complaint 
pursuant  to  the  “International  JFormula’’  approved  by  the  Commis¬ 
sion  in  the  proceedings  for  the  merger  of  Western  Union  and  Postal 
Telegraph,  10  F.C.C.  184.  Petitioners  allege  that  Western  Union 
in  distributing  traffic  has  interpreted  the  International  Formula  as 
permitting  deficiencies  of  traffic  originating  in  any  one  of  the 
establish^  four  areas  of  origin  within  the  United  States  to  be 
offset  by  an  excess  of  traffic  originating  in  any  one  or  more  of  the 
other  three  areas,  and  that  this  interpretation  is  in  violation  of  the 
International  Formula  and  contrary  to  Section  222  of  the  Com¬ 
munications  Act;  that  Western  Union  has  established  an  “Inter¬ 
national  Metered  Communications  Service’’  which  it  contends  does 
not  come  under  the  International  Formula  and  should  not  be  con¬ 
sidered  as  a  part  of  the  traffic  charged  against  the  quota  of  Western 
Union  Cables;  that  Western  Union  does  not  provide  equality  of 
treatment  of,  or  uniform  and  non-discriminatory  services  for,  inter¬ 
national  carriers  in  various  respects;  that  Western  Union  rather 
than  divesting  itself  of  its  international  telegraph  operations  is  in 
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fact  expanding  its  area  of  international  telegraph  operation;  and 
that  Western  Union  is  transferring  telegraph  traffic  to  RCA  Com¬ 
munications,  Inc.,  for  handling  to  points  of  communication  to  which 
petitioners  maintain  the  only  direct  radiotelegraph  circuits  or  main¬ 
tain  direct  radiotelegraph  circuits  competitive  with  those  of  RCAC. 

Investigation  of  Charges,  Classifications,  Regulations,  and  Practices 
for  and  in  connection  with  Baseball-Sports  Service  by  Message  and 
Direct  Wire  (Western  Union  Telegraph  Co.,  Docket  No.  9286). 

Johnson-Kennedy  Radio  Corporation  filed  a  complaint  against 
Western  Union’s  new  tariff  schedules,  filed  on  March  1  to  become 
effective  April  18,  1949,  alleging  that  the  new  tariffs  are  unjust, 
unreasonable  and  discriminatory  insofar  as  they  provide  for  making 
of  new  and  additional  charges  to  Baseball-Sports  Service  subscribers 
for  each  radio  station  beyond  the  subscriber’s  station  to  which  the 
subscriber  furnishes  the  sports  service  reports  received  from 
Western  Union.  The  Commission  found,  however,  that  under  the 
tariff  schedules  theretofore  in  effect  sports  service  reports  were  to 
be  used  only  for  broadcasting  by  the  subscriber  over  the  subscriber’s 
station  or  stations  and  that  Western  Union  had  apparently  been 
violating  Section  203(c)  of  the  Act  in  permitting  such  reports  to 
be  broadcast  over  a  network  of  stations  not  owned  by  the  subscriber. 
The  Commission  therefore  refused  to  suspend  the  new  tariff,  since 
to  do  so  would  result  in  there  being  no  provision  for  broadcast  of 
Western  Union’s  sports  service  reports  by  radio  stations  other  than 
those  of  a  subscriber,  and  ordered  an  investigation  into  whether 
Western  Union  had  violated  Section  203(c)  of  the  Act  and  into  the 
lawfulness  of  the  new  charges,  classifications,  regulations  and  prac¬ 
tices,  including  among  other  issues  the  question  whether  an  unjust 
and  unreasonable  discrimination  is  made  against  radio  broadcasters 
by  reason  of  the  fact  that  subscribers  who  are  newspapers  or  press 
associations  and  utilize  sports  services  reports  in  news  services 
furnished  to  non-subscribers  are  not  required  to  pay  additional 
charges  such  as  those  imposed  on  broadcasters. 

Political  Broadcasts— Equal  Time  for  Answer 

Paul  E.  Fitzpatrick,  Chairman  of  the  New  York  State  Demo¬ 
cratic  Party,  on  May  14  filed  a  complaint  (designated  a  formal 
complaint  but  not  in  the  prescribed  form)  against  the  (k)lumbia 
Broadcasting  System  because  of  CBS’  refusal  to  furnish  the  Demo¬ 
cratic  Party  with  equal  time  and  facilities  to  reply  to  an  address 
made  by  Governor  Dewey  over  the  CBS  state  network.  CBS  had 
taken  the  position  that  the  Governor  spoke  in  his  capacity  as  chief 
executive  of  New  York  State  in  a  report  to  the  people  of  the  state 
and  not  as  a  candidate  for  office,  and  hence  that  a  reply  was  not 
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indicated.  Mr.  Fitzpatrick  contends  that  the  speech  was  political 
in  nature,  containing  at  least  seven  statements  of  a  controversial 
nature  and  at  least  one  false  statement  detrimental  to  the  Demo¬ 
cratic  Party.  It  was  stated  that  NBC  two  years  earlier  had  given 
the  Democratic  Party  equal  time  to  answer  a  similar  report  on  the 
activities  of  the  state  legislature  made  by  Governor  Dewey. 


Religious  Broodcasts—Distribution  of  Time— Commercial  Religious 
Programs  (New  Jersey  Council  of  Christian  Churches  and  Bible 
Presbyterian  Church,  Collingswood,  N.J.,  v.  City  of  Camden, 
WCAM). 

Complainant  Council  is  an  association  of  evangelical  Protestant 
churches  “which  advocate  the  fundamental  or  conservative  theologi¬ 
cal  position.”  The  Reverend  Carl  Mclntire,^  moderator  of  the  session 
of  the  other  complainant,  is  a  member  of  the  Council’s  radio  commit¬ 
tee.  Complaint  is  made  against  Station  WCAM’s  adoption  of  a 
policy  of  accepting  no  commercial  religious  programs  and  allocation 
of  all  sustaining  time  reserved  for  Protestant  churches  to  the 
Camden  County  Ministerial  Association.  “No  affiliation  of  co-opera¬ 
tion  is  maintained  or  possible  between  the  two  church  groups,”  and 
complainant  Council  contends  that  it  is  entitled  to  an  equal  hearing 
to  the  same  extent  that  the  Catholic  and  Hebrew  faiths  are  granted 
an  equal  hearing.  The  complaint  also  alleges  that  defendant  offered 
the  Council  time  on  a  sustaining  basis  but  reserved  the  right  to 
impose  a  censorship. and  control  upon  the  subject  matter  and  content 
of  the  programs  and  refused  to  permit  complainant  to  identify 
itself  by  the  name  of  the  council.  The  policy  of  not  selling  time  for 
religious  broadcasts  is  claimed  to  be  a  discrimination  against  a 
particular  class  of  commercial  broadcasters.  The  complaint  of  the 
Bible  Presbyterian  Church,  which  is  substantially  the  same,  is 
based  also  upon  cancellation  of  a  long-standing  broadcast  of  the 
church’s  services  on  a  commercial  basis.  In  addition  to  requesting 
action  against  WCAM,  the  Council  also  petitioned  the  Commission 
to  issue  a  rule  requiring  that 

Each  application  shall  be  specific  with  regard  to  a  showing  that  the 
operation  of  the  broadcast  facilities  will  be  with  a  properly  balanc^ 
program,  which  will  meet  the  needs  of  the  area  to  be  served.  In  this 
regard,  no  religious,  educational,  cultural  or  public  discussion  program 
shall  be  deemed  inappropriate  for  commercial  sponsorship,  and  such 
programs  may  be  broadcast  on  a  sustaining  basis  in  addition  thereto. 

Such  a  rule,  it  is  said,  would  permit  commercial  programs  for  signi¬ 
ficant  minority  tastes,  which  are  not  now  allocated  broadcast  time 

’  As  to  the  Rev.  Mr.  Mclntire’s  activities  and  viewpoint  see  Time,  May  16,  1949, 
p.  50.  See  also  Mclntire  v.  William  Penn  Broadcasting  Co.,  151  F.(2d)  597  (C.C.A. 
3d,  1945). 
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on  a  sustaining  basis ;  would  provide  programs  devoted  to  the  needs 
and  purposes  of  non-profit  organizations  which  may  be  unduly 
censored  or  the  subject  matter  thereof  controlled  by  the  station 
management  if  broadcast  only  on  a  sustaining  basis ;  and  would  put 
an  end  to  the  belief  that  applications  must  show  that  all  religious 
programs  shall  be  broadcast  on  a  sustaining  bas!^  only. 


Telephone  Companies— Tariffs— Attachments  (Hush-A-Phone  Corp.  v. 
American  Telephone  &  Telegraph  Co./  et  al..  Docket  No.  91 89). 

The  Hush-A-Phone  is  an  acoustical  device  used  in  combination 
with  the  transmitter  of  a  telephone  to  produce  a  selective  silencing 
system  by  means  of  which  words  spoken  into  the  transmitter  are 
communicated  in  a  highly  intelligible  state  to  the  party  at  the  other 
end  of  the  line  but  to  other  persons,  particularly  in  the  immediate 
vicinity  of  the  transmitter,  are  rendered  indistinct  and  muffled. 
The  device  can  be  easily  attached  to  or  removed  from  the  instrument 
and  involves  no  electrical  connection.  The  Hush-A-Phone  has  been 
manufactured  and  sold  for  over  twenty-seven  years.  According 
to  the  complaint,  however,  the  defendants  (A.  T.  &  T.  and  some  22 
telephone  companies)  have  recently  undertaken  to  oppose  the  use 
of  the  device,  advising  retailers  that  the  use  of  the  Hush-A-Phone 
is  illegal,  that  the  subscriber  will  find  repair  service  unavailable, 
that  service  may  be  disconnected,  etc.  The  defendants’  tariffs 
contain  a  “foreign  attachment”  provision  to  the  effect  that 
“No  equipment,  apparatus,  circuit  or  device  not  furnished  by 
the  telephone  company  shall  be  attached  to  or  connected  with 
the  facilities  furnished  by  the  telephone  company,  whether 
physically,  by  induction  or  otherwise,  except  as  provided  in  this 
tariff,”  and  the  defendants  interpret  this  as  prohibiting  use 
of  the  Hush-A-Phone.  Complainant  contends  that  if  this  interpre¬ 
tation  is  correct,  the  tariffs  are  unlawful  per  se  because  there  is 
unreasonable  and  therefore  unlawful  discrimination  against  users 
of  the  Hush-A-Phone  in  favor  of  users  who  are  permitted  to  attach 
tele-photograph  equipment  to  message  toll  telephone  facilities,  to 
attach  voice-recording  equipment  to  both  message  toll  and  private 
line  facilities,  to  attach  equipment  to  private  line  tele-printer  and 
morse  circuits,  etc.;  because  they  are  unreasonably  discriminatory 
in  the  light  of  other  tariff  provisions  giving  the  user  “exclusive 
control  of  his  communication”  and  limiting  the  liability  and  respon¬ 
sibility  of  the  carriers;  and  because  the  tariffs  provide  for  an 
unlawful  monopoly  in  the  manufacture,  distribution  and  sale  of 
non-electrical  devices  used  in  combination  with  the  telephone. 
However,  the  interpretation  is  not  thought  to  be  correct.  The  tariff 
provisions  can  be  reasonably  inte^reted  to  mean  only  that  no 
foreign  attachment  shall  be  electrically  attached  to  or  connected 
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with  the  facilities ;  the  words  “circuit”  and  “by  induction”  indicate 
that  only  electrical  connections  are  involved  and  no  authoritative 
ruling  has  ever  held  that  a  telephone  company  can  control  the  use 
of  non-electrical  devices  in  combination  with  a  telephone.  Com¬ 
plainant  contends  that  unless  the  tariff  provision  is  limited  to 
electrical  connections  it  will  lead  to  absurd  results :  a  person  wearing 
a  hearing  aid  could  not  use  it  while  talking  over  the  telephone,  a 
plastic  strip  could  not  be  wrapped  around  the  wires;  in  fact  “no 
customer  could  listen  to  the  telephone  with  his  own  ear.  This  is 
because  physiologically  the  ear  is  defined  as  an  ‘apparatus,’  and  a 
very  complex  one  at  that,  and,  when  it  is  ‘physically,’  but  not  elec¬ 
trically,  connected  to  the  receiver  of  the  telephone  it  violates  the 
tariffs  under  the  defendants’  interpretation  thereof  unless  that  ear 
were  furnished  by  the  telephone  company.”  Complainant  contends 
that  the  tariffs  should  be  construed  in  favor  of  the  customer  and 
in  such  a  manner  as  to  be  lawful.  Complainant  requested  inter¬ 
locutory  relief  restraining  defendants  from  continuing  the  practices 
complained  of  but  the  Commission  denied  this  and  ordered  a  hearing. 


LEGISLATION 

Amendment  of  Section  402  of  the  Communications  Act 

Section  402(a)  of  the  Communications  Act  was  amended  by 
Public  Law  No.  72,  signed  May  24,  1949,  to  substitute  references 
to  the  revised  Title  28,  U.S.C.  (see  9  F.C.  Bar  J.  113)  for  references 
to  the  former  Urgent  Deficiencies  Act.  As  amended,  the  subsection 
reads  as  follows : 

The  provisions  of  title  28  of  the  United  States  Code,  relating  to  the 
enforcing  or  setting  aside  of  the  orders  of  the  Interstate  Commerce 
Commission,  are  hereby  made  applicable  to  suits  to  enforce,  enjoin,  set 
aside,  annul,  or  suspend  any  oraer  of  the  Commission  under  this  Act 
(except  any  order  of  the  Commission  granting  or  refusing  an  application 
for  a  construction  permit  for  a  radio  station,  or  for  a  radio  station  license, 
or  for  renewal  of  an  existing  radio  station  license,  or  for  modification 
of  an  existing  radio  station  license,  or  suspending  a  radio  operator’s 
license)  and  such  suits  are  hereby  authorized  to  be  brought  as  provided 
in  such  title  28. 

The  McFarland  Bill 

The  McFarland  Bill  (S.  1973)  makes  numerous  changes  in  the 
Communications  Act,  all  represented  as  being  of  a  procedural  or 
non-controversial  nature.  The  bill  was  introduced  on  May  31. 
Hearings  were  held  on  June  16  and  17.  Eleven  witnesses  testified, 
including  the  president  of  this  Association.  The  Commission  and 
nine  other  persons  submitted  statements.  The  hearings  have  been 
printed.  The  bill  was  reported  out  with  amendments  on  July  21  (S. 
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Rep.  No.  741)  and  on  August  9  it  was  passed  by  the  Senate  without 
discussion.  Should  it  pass  the  House  at  this  session,  a  detailed 
analysis  will  appear  in  the  Journal. 


Regulation  of  Rotes  for  Political  Broadcasts 

S.  2254,  introduced  by  Senator  McGrath,  would  amend  Section 
315  of  the  Act  to  prohibit  any  charge  for  a  political  broadcast  at 
a  rate  in  excess  of  the  rate  regularly  charged  by  the  licensee  for 
other  broadcasts  during  the  same  hours,  except  that  additional 
charges  might  be  made  where  necessary  to  provide  for  the  payment 
of  any  amounts  for  which  the  licensee  might  become  liable  as  a 
result  of  cancellation  of  a  broadcast  previously  scheduled  for  the 
same  time.  Special  enforcement  provisions  would  be  included,  pro¬ 
viding  for  suspension  or  revocation  of  license  for  violations.  This 
subject  was  discussed  in  a  note  in  9  F.C.  Bar  J.  160  (1948) ,  in  which 
it  was  pointed  out  that  similar  provisions  were  contained  in  earlier 
versions  of  the  present  act  but  had  not  become  law. 


Reorganization  of  Executive  Agencies 

A  number  of  bills  have  been  introduced  designed  to  enact  into 
law  some  of  the  recommendations  of  the  Hoover  Commission  in  its 
report  on  regulatory  commissions,  summarized  in  10  F.C.  Bar  J.  6 
(1949).  These  bills  are  S.  2059  (Senator  McCarthy),  S.  2073  (Sena¬ 
tor  McClellan),  S.  2330  (Senator  Johnson)  and  H.R.  5173  (Rep. 
Hoffman).  As  far  as  the  F.C.C.  is  concerned,  the  bills  would  make 
three  changes:  (1)  the  President  would  be  given  the  express  power 
to  remove  commissioners  for  inefficiency,  neglect  of  duty,  or  mal¬ 
feasance  in  office;  (2)  upon  expiration  of  their  terms  of  office, 
commissioners  would  continue  to  serve  until  their  successors  had 
been  appointed  and  qualified;  (3)  the  chairman  would  be  given 
exclusive  and  final  authority,  on  behalf  of  the  Commission,  over 
internal  management  of  the  Commission,  its  relations  with  Con¬ 
gress,  and  the  execution  of  its  policies.  The  Commission  has  ex¬ 
pressed  its  approval  of  these  proposals  as  well  as  of  the  other 
recommendations  of  the  Hoover  Commission  (statement  of  Senator 
McClellan,  Cong.  Rec.,  July  29,  1949,  p.  10603). 

Other  Pending  Bills  Affecting  Radio 

S.  1768  (Senator  Johnson  of  Colorado)  would  require  civil 
aircraft  of  the  United  States  operated  in  overseas  or  foreign  air 
commerce  to  be  equipped  with  a  radio  telegraph  installation  designed 
for  communication  on  the  international  distress  frequency  500  kc 
and  to  carry  a  licensed  radio  operator. 
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S.  1847  (Senator  Langer)  would  prohibit  broadcasting  of  adver¬ 
tisements  of  alcoholic  beverages.  Hearings  on  this  bill  have  been 
scheduled  for  January  12  and  13,  1950. 

S.  1928  (Senator  Kefauver)  is  the  same  as  H.R.  4446,  infra. 

H.R.  4446  (Rep.  Walter)  is  a  further  revision  of  the  Adminis¬ 
trative  Practitioners  Bill,  noted  in  9  F.C.  Bar  J.  112  (1948).  No 
changes  of  substance  have  been  made,  although  the  limitations  on 
practice  by  former  employees  have  been  clarified.  This  bill  was 
reported  out  by  the  Judiciary  Committee  (H.  Rep.  No.  905)  on 
JuriG  24  1949 

H.R.  5487  (Rep.  Hobbs)  is  a  revision  of  H.R.  2915,  reviewed 
in  10  F.C.  Bar  J.  38  (1949).  The  only  notable  difference  between 
the  two  bills  is  that  the  later  one  would  preserve  the  exclusive 
jurisdiction  of  the  Court  of  Appeals  for  the  District  of  Columbia  in 
cases  in  which  an  appeal  now  lies  to  that  court.  Cases  now  subject 
to  the  three- judge  district  court  procedure  could  be  brought  in  that 
court  or  in  the  court  of  appeals  for  the  circuit  wherein  any  of  the 
parties  seeking  review  resided  or  had  a  principal  place  of  business. 

H.R.  5578  (Rep.  Harris)  would  amend  the  District  of  Columbia 
boxing  laws  to  give  the  Boxing  Commission  10%  of  gross  receipts 
from  sale  of  radio  and  television  rights  as  well  as  of  the  “gate.” 


BAR  ASSOCIATION  NOTES 

Death  of  Howard  S.  LeRoy 

Howard  S.  LeRoy,  a  member  of  this  Association,  died  on  July 
30  as  a  result  of  an  airplane  crash.  Mr.  LeRoy,  a  member  of  the 
firm  of  LeRoy  and  Denslow,  had  acted  as  legal  adviser  to  the 
American  delegation  and  member  of  the  secretariat  for  the  Inter¬ 
national  Radio-Telegraph  Conference  in  1927.  He  served  as  chair¬ 
man  of  the  Standing  Committee  on  Communications  of  the 
Inter-American  Bar  Association  from  1942  to  1945.  He  had  taught 
radio  and  aviation  law  at  National  University  Law  School  and  was 
the  author  of  several  books  on  radio  and  aeronautical  law.  Mr. 
LeRoy  was  58  years  old. 


Ralph  A.  Van  Orsdel  Retires  from  Active  Practice 

Ralph  A.  Van  Orsdel,  recently  a  member  of  the  Executive 
Committee  of  the  Association  and  Chairman  of  the  Committee  on 
Professional  Ethics  and  Grievances,  is  now  a  resident  of  California. 
Mr.  Van  Orsdel  taught  the  course  in  Labor  Law  during  the  summer 
session  at  the  Hastings  College  of  Law,  San  Francisco.  He  expects 
to  teach  at  least  one  subject  during  the  regular  1949-1950  term. 


